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APPENDIX TO CHAP. I 



ZILLA OF VERDACHALLUM. 

March 14, 1810. 

Teroovandeporam Chrishnamachariar, 
By his Vakeel, Seshadru Iyengar, 

V. 

Alamalamman, 
By his Vakeel, Syed Kussanooden Cawn. 

W£ send you copy of the genealogical table in this 
cause ; and you will let us know which of the parties is 
to be considered as heir. If the proprietor of a pro- 
perty authorize another to take possession of it, and per- 
form his funeral ceremonies after his death, and die, 
leaving an heir at law, is the latter thereby disinherited ? 

Answef' of the Pundit. 
The gift by the owner in his lifetime was competent ; 
and takes effect upon his death. 
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Remarks. 

This is a consequence of the power of giving; which is 
not restrained^ unless in the case of land, the owner 
having male issue living ; or in that of the whole pro- 
perty, leaving the family therel^ destitute. Jagannatha*s 
Digest, book ii. ch. iv. ver. 4, 5. 7. 9. 14. 18. According 
to the Smriti-Sara, cited by Jagannatha, (vol. ii. p. 118.) 
a gift of the whole estate is valid, but sinful. In the case 
of land, however, the gift would be invalid, if the heir 
were a lineal male descendant, and did not consent. 
' Mit. on Inh. ch. 1. sect. 1. ^ 27. C. 



I * 
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ZILLA OF CAMRA. 

May 3, 1810. 

1 . If a patrimonial estate in land be to be disposed of, 
as danunty or gift to any one, can the whole of it be so 
parted with, without the consent of the wife of the ' 
donor, or reservation to her of any share ? 

2. Willthe conveyance be good, by way of assign- 
ment in trust, in the absence of the donee ? 

3. Will it be good, if the gift consist in the donor at 
his death, saying, " You will take the whole of my effects, 
together with my debts ?" 

Answer, 

1 . The wife should consent ; and some land should be 
given her, sufficient for her maintenance. 

2. Though the donee were not present, if the donor 
fredy, and with gold, and pouring of water, give- before 
witnesses, it will be according to Sastfa. 

3. It will not. 

Remarks. 

1. The gift by the owner would not be invalid, thougb 
made wi&out his wife's consent. 

2. Ko doubt, a gift may be made to an absent person. 
See passage cited in notes to Jtmiita Vahana, dh. i. §^2. 

N 

And, concerfking the delivery of gold, Mit. on Inh. di. i. 
sect. 1.^3L 

3. It wants the formalities of a gift. C. 

b2 
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ZILLA OF CUDDAPAH. 

Nacharummah and Another, 

V. 

Sashummah and Another. 

The deceased Venganah^ beside his son Singree, left 
surviving him the defendant Sashummah his wife, a 
daughter, two daughters-in-law, and a fraternal sister-in- 
law, — all widows. In his last illness, he directed that 
after his death, a certain sum, with his accounts and 
bonds being first given to his son, the residue of his pro- 
perty should be divided equally between him and the 
five widows. This was accordingly done ; and the son 
having since died, the two daughtfers-in-law, above al- 
luded to, claim to be entitled to share what he haii left, 
as against the defendant Sashummah, the mother of 
Singree deceased. Qu. as to their right? 

Answer. 

The deceased Venganah, having a son, had no right to 
make the distribution stated. 

The opinion proceeding to enumerate in order the per- 
sons successively entitled by law to inherit to Singree, 
concludes that, in the actual state of the family, the de- 
fendant, the mother of Singree, and not the parties claim- 
ing, is entitled to succeed to Singree's share of what his 
father Venganah left. 
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Remarks, 

By law, as received in the school that follows the 
Mitdchshat^a^ Smriti-Chandrichj and M&dhavyay a father 
is restrained from giving away immoveables^ without the 
concurrence of his sons: but he is not precluded ^from 
dbposing of moveables at his discretion. (Mit. on Inh. 
ch. i. sect. 1. 27.) Considered then as a gift, the dis- 
tribution alluded to, which seems not to have concerned 
land, should not have been deemed invalid. No doubt, 
the mother (and not the sisters-in-law) was entitled to 
succeed to the son's property. C. 



The answer is no doubt correct as it applies. Whether 
Venganah had or had not a right to make the disposition 
he did ? having been made, the question to be decided is, 
Who succeeds to Singree? for the previous distribution is 
not subjudice. The preference of the mother is probably 
correct. " E. 
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ZILLA OF SARUN. 



(A) Ram Tuwukbl Tievaree ) . 

> Appellants. 

(B) Lai Ram Tievaree ) 



V, 



(C) Four sons of Chutur Tievaree 1 _ 

\ RespondcfUs. 

(D) Ico Lai Tievaree ) 

Raggoo Nath, deceased, was tke father of A, C, 

_ _ I 

and D. A is the father of B. It apj^ears that C and 
D having instituted in the Zillah of Sarun a suit 
against A and B\ claiming certain lands on the ground 
of their having been assigned to A by a deed in writing 
by their father Raggoo Nath, contrary to the Shastre, ob- 
tained a decree in their favour by the decision of the 
Registrar, which was confirmed in appeal by the assistant 
judge. The appeal of A and B to the Provincial 
Court not being admitted, they petitioned the Sudder 
Dewanne Adawlut for a special appeal ; upon which that 
Court jeferred to their Hindu law officers the following 
questions, arising from the case as above stated, with the 
pleas urged by the appellants. 

1 . Supposing Ruggoo Nath to have acquired the lands . 
in dispute by means of ancestral property, could he, in 
that case, assign them by deed to one of his sons, to the 
exclusion of the others ? 

2. Supposing them to have been not ancestral, but of 
his own acquisition, could he do so ? 
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^n answer^ the Pundits replied; 
That, under the circumstances stated, the father, in 
either case, was not competent to assign over, by any 
means, the lands in question to one son, without the 
consent of the others ; a father not having power either 
to give or sell without the consent of his son^^ whether 
land or slaves, though acquired t>y' himself, much less 
where they have descended to him. And for this they 
referred to the text of Menu, cited in the Mitachshara. 
Vyavahara Madhavya, Vira Mitsodaya, Vivada Tan- 
da va, &c. &c. 

Cominunicated by Mr. Sutherland. 
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ZILLA OF GANJAM. 

Sept. 5, 1805. 

A Brahmin having separated himself from his family 
above sixty years ago, made a formal division with his 
brothers ; and, having no male issue, gave his meerass^ 
or right of conducting the religious ceremonies in the 
houses of a certain class of people, to his son-in-law, 
and died. His nephews and other relations having put 
in their claims, who is entitled to it according to the 
Hindu law ? 

I 

Answer. 

The gift to the son-in-law is valid, provided it was 
made with the consent of the giver's wife; or, if he 
had none, of his mother, grandmother, or other rela- 
tions whom it was his duty to maintain, subject to there 
having been other property remaining sufficient for 
their support* The owner may dispose of his pro- 
perty as he pleases, first setting apart enough for the 
maintenance of his family. 

Remarks. 
The necessity of every one to provide for the main- 
tenance of his family, and their consequent right to a 
sufficiency for that purpose, is generally admitted. 
The concluding part of this opinion is however too 
vague; in fact, it is not the case universally, that the 
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owner may dispose of his property as he pleases. An 
individual cannot alien his real estatCj to the prejudice of 
his heirs. With respect to the case proposed, I agree 
with my Pundit that the gift was invalid; though he 
thinks the son-in-law, during his wife's life, might, as 
her representative, have enjoyed the right conferred. 
^' I^amohitya'' is the technical name of the object of the 
gift. Of this, three descriptions are recognized. 1 . The 
'^ Kramagata^'' or ancestral. 2. *\Swayanhda^ or self- 
acquired. 3. " Agantuka,^^ or temporary. The two 
former are regarded as ^^ VriUiy subsistence ; and, by 
costom, considered as analogous to real property. The 
last is merely incidental. From the term ^^meeraSj' 
used in the statement of the case, (being an Arabic 
word, signifying heritage^ it would appear that the 
disputed Pamohitya was of the first description above- 
mentioned; in which case, there can be no doubt but 
that the gift was not ' valid against the nephews of 
the donor. S. . 



♦ *k 
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ZILLA OF VIZAGAPATAM. 

December 17, 1808. 

The family of the deoea^d, a Hindu of the Banyan 
tribe, consisted of his wife and the widows of two $on8 
dead without leaving issue ; whep^ being at the point of 
deaths he caused to be drawn two instruments under 
two scleral dateS) purporting, that nothing should be 
given to his elder daughter-in-rlaw, except the jewels 
she had worn during the life of. her husband ; but that 
the younger one should have some of the moveables^ 
b^ide her ornaments ; and that all .the rest of his pro- 
perty^* moveable and . unmoveable, should belong, in 
certain specified proportions, ta his blood, relations, his 
servants^ and his widow. — Are tktse instruments valid? 
And, if not, in what manner are the three widowjs, i. e* 
the widow of the deceased, and his two daughters-in- 
law, living together, to divide the estate ? 

Answer. 

The Pundit, protesting against acts done under the 
influence of prejudice or resentment, proceeded to say, 
that, subject to the instruments, the control of the whole, 
in default of male issue, devolves on the widow of the 
deceased; and there is no authority for dividing the 
property between her and the daughters-in-law, with- 
out her consent. If she consent to a division, it should 
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be into four parts ; of which ^he should take two, and 
the two daughters-in-law one each. 

(Signed) Dushyhanain, Sastree. 



Remarks. 

A disposition of property made under tbe influence 
of anger, as of any other violent pasnon, disturbing the< 
intellect, is by law invalid. But the objection must 
appear from other circumstances than the mere fact of 
the disposition being different from that which the law 
would have made without it. Thye whole property in 
question was vested in the fatheiv and he, having no 
surviving male issue, was not restricted by law firoia 
disposing of immoveables, as well as moveables, at 
his discretion. Whateveir was not so given away by 
him would devolve by inheritance on his widow, and, 
after her death, on his legal heirs; and, according to 
an opinion which is supported by the author of the 
Veyayantly a commentary on Vishnu, the widows of 
sonS) who died before their father, are entitled to suc- 
ceed to him. But this doctrine, on which alone the 
daughters-in-law could found any pretensions to par- 
ticipate, is not generally received in the schools which 
follow the Mitacshara. C. — See Append, to ch. vii. 
On Inheritance, p. 240. 

Mr. Ellis, in a remark reflecting with considerable 
freedom on the Pundit in this case, was of opinion that 
the widow of the &ther was the heir, and that the dis- 
position of the deceased was of no validity. 
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ZILLA OF GANJAM. 

A Brahmin having some landed property, gave it to 
his paternal nephews, who had been divided from the 
family ; and died, leaving his widow, and a widowed 
daughter-in-law, surviving him. — Qu. was the gift com- 
petent, according to the Hindu law ? 

Ansiuer. 

It is defective, in not having allotted a part for the 
maintenance of the women; a gift by a man, leaving 
his family destitute, being strictly forbidden. 

Remark. 

In this case, the Brahmin had no male issue living ; 
and supposing provision to have been made for his 
widow and daughter-in-lavr, the gift to the nephews 
was probably valid, though the wife was the heir at 
law. ' S. 
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2ILLA OF GANJAM. 

A Brahmin having a son, and a grandson by another 
son deceased, a few days before his death, drew out a 
paper in the name of Sree VeneatdswaraloOy (the god 
worshiped at TVipetty,) stating, that the whole of his 
property being divided into four parts, two of them 
should be retained by himself, one belong to his son, 
and the remaining one to his grandson, the representa- 
tive of his elder son deceased ; the two latter to enjoy 
their shares during their respective lives, the same after 
their deaths to vest severally in their widows. Signed 
by the parties, it was attested by witnesses. Neverthe-' 
less, the son subsequently, before the death of his father, 
objected to the disposition; Since the death of the 
father, the widow of the latter having brought a suit to 
recover the shares reserved by h^ husband under the. 
writing referred to, yOu are to say whether it b6 valid, 
and .she entitled under it to the shares in question? Or, 
whether she is entitled to be maintained only; and, if 
so, how much is to be paid her annually out of the pro- 
perty for her maintenance ? 

Ansiver. 

The writing alluded to is inconsistent with the Hin- 
du law, according to which the estate of the father 

can never be inherited by another, while there are sons. 
The widow, therefore, must be content with mainte- 
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nance, which should be an annual allowance^ suitable 
to her rank and condition. 

Remark. 

. The deed in question does not appear necessarily in- 

consistent widi the Hindu law. The only part Ibat 

li 

seems liable to future objection, is that which stipulates 
the reversioB of the shares of the .son and. grandson to 
their widows. This would be invalid and void, so far 
as it went to affect real property, if the son or grandson 
left an heir preferable to their widows. As the case is 
stated, I do not understand that the writing contained 
a&y condition that the two shares reserved by the Brah'^ 
mia shall survive to his widow. Did it, I conceive 
that it would be valid as against the son and grandson 
who voluntarily signed it; though ifot as against any 
other preferable heir to the widow, so £eir as real pro- 
perty might be concerned. So that, during their lives^ 
the widow would be entitled to theit interest in it^ and 
no lenger; unless it continued to her by operation of 
law. S, 
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ZILLA OF COMBACONUM. 

September 10, 1808. 

The deceased, having sons and daughters, in his life- 
time divided his estate with his sons, giving to his wife 
a portion of land, for her life. — ^Was the latter gift 
vaHd? 



Answer. 
' It was. 

Remarks. 

La&d may be given by the husband to his wife in 

Stridhana, and will be her absolute property. The 

gift in question, however, appears to have been for life, 

and seems to be merely an allotment for maintenance, 

in which case too it is doubtless valid, and the land 

will be at jiihe aon's dispMal^ After the ^viMow's death. 

C. 
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ZILLA OF CHINGLEPUT. 

October 16, 1803. 

A man kaving assigned, as part of a portion for his 
daughter, a female Pariah belonging to him, is the as- 
signment, which is in writing, good? 

Answer. 
If the woman come within one of the five descrip- 
tions of slaves, that are not to be emancipated, the por- 
tion, partaking of the six essential qualities of Stridhatia, 
will be good in law. 

(Signed) 

T. KiSTKAHA GlIARIARy Pundtt. 

Remark. 

There is nothing in the law to prevent a slave beiilg 
given, like any other property, as a nuptial present C. 
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« 

A native of Bengal (Hindu) having lost the sons that 
ne had by his first wife, in order to reconcile her to his 
purpose of taking a second, settled some houses and 
grounds upon her, but without giving possession of 
them; to obtain which, she brought an ejectment against 
him in the Supreme Court; which the Pundits of the 
Court considered to be maintainable, upon the ground 
of its being Stridhanay which it was illegal for any one 
to withhold ; reporting, at the same time, that her domi- 
nion over real property, derived from her husband, con* 
sisted in enjoyment, and did not extend to alienation. 

Remarks. 
The opinions ddtvered by the Pundits in this case 
appear conformable to the doctrine received in Bengal* 
A wife may not aliene, as she pleases, her real " pecu- 
liar property'* (Stridfiana) bestowed by her husband; 
but I imagine she is absolute with respect to such pro- 
perty, derived from any other quarter. Jim* Vah. ch. 
iv. sec. 1. § 23. What precedes is applicable to the 
doctrine of the Bengal school. According to the 
Benares, and Maithila authorities, the restriction upon 
heras to real property is g^ieral. S. 
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ZILLA OF VIZAGAPATAM. 

January 23, 1810. 

A husband, survivmg his wife,' died, leaving only a 
daughter, who succeeding to his property, which was 
in land, her husband took upon him by writing, to 
dispose of a part of it to a Brahmin, the wife objecting 
at the time to the alienation. The granter having, in 
consequence of this opposition, got back the deed, the 
Brahmin brought his action to recover the land, insist- 
ing on his right under the grant. On reference to the 
Pundit of the Court, he is of opinion that the right of 
the daughter to succeed was clear; and that the hus- 
band had no power to dispose of any part of the land 
80 descended, without her consent* 

Remarks. 
Here the married daughter inherited in defisiuU of 
male issue, widow, or unmarried daughter. — Mitacsh. 
on Infa. ch. ii. sect. 2; 3, &c. Her husbs^i^d ^aa 
precluded from using his wife's property, unless for 
the performance of some indispensable duty, or in cir* 
cumstances of distress. — Ibid. sect. xi. 32. C 
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ZILLA OF BELLARI. 

July 23, 1808. 
Hamnmckab^ v. Rungapah. 

The Defendant states, that toward payment of the 
money adjudged due from him to the Plaintiff, by the 
decree of the Court, his only property consists in the 
ornaments worn by his wife, who is yet but seven years 
of age. Are they liable to be seized in this case, in 
execution for the debt in question ? 

Answer, 
It appears from Catyayana, that a husband cannot 
appropriate jewels given to his bride, even for his 
necessary maintenance; and the judgment recovered by 
the Plaintiff, must be satisfied by other means. 



Remarks. 
The answer supposes the ornaments to be the wife's 
property (Stridhana), given to her outright; but the 
. question leaves it dubious whether they might not be 
the husband's, and only allotted to her for wear. In 
distress, the l^usband may for his relief, take his vdfe's 
separate property (Stridhana). — Mitacsh. on Inh. ch. ii. 
sect. zi. §31. — But he is not compellable by a ere- 
ditor to do so; in other words, the creditor cannot seize 
the wife's goods in execution for the husband's debt. 

C. 
c 2 



20 APPENDIX TO 

One of the circumstances, under which the husband 
may take the woMan's property of his wife is, *' under 
^^ arrest/* The creditor indeed could not seize the jewels 
in possession of the wife, and forming her Stridhana; 
but he might have arrested the husband, who might 
then have legally appropriated them to the payment 
of his debt E: 
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ZILLA OF CHINGLEPUT. 

t 

May 31, 1803. 

On reference to the Pandit, as to the form and effect 
of a deed of Stridhana^ he certified in substance as 
follows : 



Answer. 
Stridhana means an estate given to a woman. In a 
deed conferring it, the year and month should be men- 
tioned, with words to the effect following:—" I give 
" you so much out of my ertate as Mungale Drauya^ 
" or matrimonial portion ; (literally, ceremony money ;) 
" and you ate to enjoy it as your own.'* The property 
so given di^scetids froQi her to her daughter ; if she 
have Ho daughter, to her son. 

(Signed) T. KistnamaChariar. 



Mtmarks^ 

Thia is deduced from general maxims concerning the 
fotm of a solemn deed. Given to her by her kinsman 
fit her marriage, or before, or subsequently to it, the 
property is her Stridhana. See Mitacsh. on loh. ch. ii. 
^ect xi. — For succession to it after her deaths see Id. 
sfict xi. 11» 12, et seq. 

c3 
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The Pandit (in a case missing) reported, that if a 
man having been in possession of the land of another for 
twenty years, the owner, living in the same village, in all 
that time, make no claim, it becomes the property of the 
occupier ; and, on the same principle, if one have been 
allowed to retain, undemanded, another's money for ten 
years, . the lender living all the time in the same village, 
it is irrecoverable. 

Remarks. 
See Jagannatha's Dig. b. 1. cxiii. C. 

ft 

This is not the law, according to authorities in 
this (the Southern) part of India. Vijnyaneswara, after 
a long argument, rules, that it is the perishable produce 
only of land that cannot be recovered after the expira- 
tion of twenty^ and of other property after ten years, 
such land, or other property, having been enjoyed to the 
exclusion of the owners, by his default, or in his view. 
With regard to land, he holds that, if legal acquisUian 
can be disproved, even after the expiration of a hundred 
years, (considered as the measure of the life of man,) 
ownership is not established by possession; and he 
accordingly declares, that " even beyond the period of 
" memory, if there exist a current tradition of the illegality 
" of the acquisition^ the enjoyment is not valid." And it 
is .observable, that, to render it so in any case, it must 
.have been in view of the owner. In fact, accord- 
ing to the o/iginal and correct doctrine of the Hindu 
law, enjoyment or possession can never be cause of 
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ownership) it is a presumption of it only ; but; if the 
want of original title can be shewn, the possessory 
holder may, at any time^ be divested of the property. 
This applies not merely to land, but to property of 
every description. The Hindu canon is, ^^ Acquisition 
" must be shewn;" all else is exception. Menu says, 
'' He who enjoys without ownership for many hundreds 
" of years, the Lord of the earth shall inflict on that cri- 
'^ minal the puikishment ordained for thieves." C. 
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BOMBAY. 
Broack— Court of Adawlut, Jan. 25, 1812. 

Upon the case referred, and consideration of the 
law, it appears to us, that the right of ^' Wagdan^ or 
betrothing a girl, and of marrying her after, belongs, in 
the first instance, to the father; if he be not living, 
then to the paternal grandfather; failing him, to the 
brother of the girl ; if she have no brother to her pa* 
temal uncle; in default of such relation, to her male 
cousins on the same side ; and, ultimately, to her mo- 
ther. In the present case, the girl's paternal uncle has 
the right. — Referring to a text in the Mitacshara. 

(Signed) Nirbhutram, Sastrce. 

Walubhram, Sastrec. 

Remark. 
The passage in the Mitacshara is part of Yajnya^ 
walcya's text (part i.) — ^^ The father, paternal grand- 
'' father, brother, kinsman, remote relations, (sactdya^) 
^^ and ipother, are the persons to give away a damsel; 
^^ the latter respectively; 6n failure of the preceding." 

C. 
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ZILLA OF VERDACHELLUM. 

Narasummall, i). Ragavendrachoree. 
Nov. 24, 1809. 

A son refuse to maintain his mother^ alleging that, 
without his consent, she married off two of her daugh- 
te]:s» receiving at the time a certain sum from each of 
their respective husbands. — l.Does this exonerate him 
from the obligation of maintenance? — 2. Is she enti- 
tled to retain- money so received ? 



Answer, 

< 

The son's obligation of maintenance is not dis- 
charged by what is stated, neither can he call his mo- 
ther to account for the money in questioa received by 
her, provided it were given to her for her own use. 

Remarks. 

The brother of the girls, not the mother. Had the 
Tight to give them in marriage. But she does not for- 
feit her maintenance by that assumption of the sop's pri- 
vilege. — ^As to the receipt of money for giving a dam- 
sel in marriage, it i^ reprobated by Afenu, ch. ix. ver. 
98, and 100. Being a present voluntarily given to the 
mother, it cannot be claimed by her son, nor set off 
against her maintenance. He had no right to any gra- 
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tuity for the marriage of his sisters, and therefore can- 
not claim it as his due. C. 

The mother had no right to marry the daughters 
without the consent of her son, under whose protection 
she and they were ; but he ought to have prevented it 
at the time. £. 
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MADRAS. 

• ... 

Sudder Dewanny Adawlut. 

r 

A Hindu, employed in the army, dies, leaving at his 
death a betrothed wife, with whom consummation had 
not taken place; together with concubines, and both 
adopted and illegitimate children; and, with respect to 
property, a pension payable to his heirs. — ^Who are, in 
this case, his heirs ? 

Answer. 
The adopted children are entitled to the pension, 
subject to the obligation of maintaining the concubines. 
It is so held in Vivandabhangarnava^ '' on partition of 
'^ patrimony." But it is not said that women with whom 
marriage has not been consummated, and illegitimate 
children, have any claim to inherit. 

(Signed) Veneatasa, Sastree. 

Remarks. 
If, what is here called betrothment be the first, or real 
marriage (for the fetching home of the bride at the age 
of puberty, commonly called the second marriage, is 
merely the solemnization, not the celebration of the rite) 
— the woman cannot b^ married again,* (except in 

* In a late caae before the Sadder Dewanny Adawlat, of Madrae» where a mar- 
riage had been intexmpted by the death of the husband sobaequent to betroth- 
ment, and before consummation; the yoong woman who snrrWed, claimed to 
inherit to the deceased as his widow; or to be entitled at least to TnaintMianr,e 
cot of his assets. But the suit was compromisaL Veneataram ▼. Venestaao&- 
boimell. Fourth Termi 1824. 
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some casteSy where custom supersedes the law) — and, 
as I know of no distinction made by the Hindu priests 
between consummation and non-consummation, she is, 
in my opinion, entitled to be considered in every 
respect as a wife. E. 
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BOMBAY. 

Broach. — Court of Adawlut, Sept. 6, 1811. 

la the case of Kubyan, who first betrothed his 
daughter to Prantralub^ the hrotber of Ruseek, and 
afterwards to Vesoor^ on complaint, the cnstcon of tba 
easte having been ascertained, by assemUing witnesses 
from Broach) Oklesum, and Hamit, it appears^ that 
where the first betrothment has been accompanied with 
presents, it is conclusive; and it appearing in this case 
that the one in question was accompanied by the . de- 
livery ef a sum of money, as part of the Pulla^ or bridal 
presents, we are of opinion that, as well according to 
thfi custom of the castes, as the law, the first betroth- 
ment ought, to be established, and have its effect; it 
being ordained in the MitMshara^ that a girl shall 
only be betrothed once, unless the betrothment that 
has taken place be liable to be revoked for sufficient 
reasons, such as disease, bad conduct in the man, and 
the like. 

(Signed) Nisbhyram, Sastree. 

WuLUBHRAM, Sostrec. 

Remark, 

See passages cited by Jagannatha, book iv. ver. 180. 
also, ver. 176. and 178. C. 
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BOMBAY. 

Broach. — Court of Adawlut. 

. The £iither in this case having betrothed hiadai^h* 
ter, in consideration of a sum of money stipulated, the 
betrothment is Asaor Viva; and, on payment of the 
money, it cannot be set aside; — otherwise, it may. 

Remark. 

See JagauDatha's Dig^est, book v. ver. 499. • 3. 
Menu, ch. iii. ver. 31. and Mitacsh. cb. i. sect. 4. 6« 
There is no special provision in the law for the case of 
a promise to contract an Asura marriage. The tenour 
of the agreement must determine, whether, under the 
breach of such promise, the stipulated sum is to be re- 
covered, or a compensation. C. 
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BOMBAY. 

Broacb. — Court of Adawlut. 

The betrothment in question cannot stand, the Mi- 
tatahara declaring that those only . whose gotra are 
not the same may be betrothed to each other. And 
whaterer bridal presents may have been given by the 
boy's father or family to the father or family of the girl, 
must be returned. 



(Signed) 



NuRBHUYRAM, Sostrec. 



Remark. 



See ftfenu, chi iii. ver. 5. 



C. 
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ZILLA OF COMBACONUM. 

1. A man having engaged a young girl as wife ^o 
his son, if) on his way to fix a prosperous hour for the 
wedding) he should meet one carrying a pot with fire 
in it) a single Brahmin, or a cat, are these signs, on 
account of which the marriage should be stopped ? 

2. If stopped, is the present given by him to be re- 
turned, notwithstanding the preparations made for its 
celebration ? 



Anstver. 

The marriage under such circumstances should be 
stopped, and the presents be returned. Of the prepa- 
rations, what is saleable should be sold; for the rest, 
there should be an allowance. 

(Signed) P. Vencoo, Sastree. 



Remark. 

The auspices being bad, the parties would of course, 
conformably with Indian notions and prejudices, ab- 
stain from proceeding further, toward effecting the in- 
tended marriage. Present^ made in contemplation of 
it must certainly be returned. C. 



CHAP. II. 



SI 



ZILLA OF CUDDAPAH. 

Chingleroyalo, v. Venerteroyalo. 

Can a promise by one to give his daughter in nmr-» 
riage to a particular person^ be en£Drced in law» and 
how? 

Answer. 
The match being a suitable one^ and the Defendant 
having receiyed fron) the Plaintiff a sum of money, 
toward the expense of the marriage, on refusal of the 
Defendant, the magistrate should send for the father of 
the girl, and make him perform his contract If he 
persist in refusing, he is liable to be punished by fine, 
and otherwise. 



Remark. 
See Menu, cited by Jagannatha, book iv. ver. 17 L 
But for sufficient cause, tihie promise may be retracted. 
Id. ver. 178. E.' 
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ZILLA OF CHINGLEPUT. 

June 30, 1806. 

Upon complaint of a woman against her husband, 
claiming food ^nd raiment, he accused her of adultery. 
Upon examination, one of the witnesses took his oath 
both in the Court, and in the Pagoda, that at an assem- 
bly of all their relatives, on being charged, she confessed 
the fact. Another swore in like manner, that he had 
heard her admit as much ; and a third witness deposed 
that he heard the first tell his relations what she had 
confessed. It was further proved that she had been 
seen going with a herdsman, and that she had remained 
with him for a considerable time out of the village. 
Assuming her guilt, is her claim maintainable ? 

Answer. 
The Pundit^ reciting all the circumstances, reported 
that the liusband was not compellable to provide such 
a woman even with food and raiment; and that she 
was .liable to be repudiated by him, in the presence of 
their relations ; referring to Menu. 

(Signed) Ferumaly Kistnama Chasiar. 

Remarks. 
Menu nowhere says, that a woman divorced is not 
entitled to a maintenance. She is to be '^ abandoned ;** 
deprived of nuptial rites; she is to be divested of her 
ornaments, and separate property; but she must be 
maintained : as must an outcast be by his family. £. 
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ZILLA OF MADURA. 

If a married woman quit her husband, and elope with 
another, is the latter answerable to him for the loss of 
her society ? 

■ • 

Answer. 
He is not 

(Signed) 

Sashadrt TT£NGAR. 

Refnarks» 

The law prescribes punishment for adultery; not 
pecuniary reparation to the husband for the loss of his 
wife's society. C. 

Answerable to him pecuniarly ? 
No : — It is by the Hmdu law a criminal offence^ and 
punishablci as such, both in the mm and the woman, 

E. 
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ZILLA OF VIZAGAPATAM. 

1. Is an action maintainable by the husband , to re- 
cover against the adulterer damages for criminal con- 
versation with his wife? 2. What is eventually the 
measure of such damages ? 

Answer. 
The husband, in the case in question, has a claim to 
be reimbursed by the adulterer the expenses of the 
Gata-Sraadumj and of the ceremonies attending his 
marriage ; and, if desirous of another wife, a right to 
recover those also of a second marriage — ^to be com- 
puted according to the custom of the cotmtry, the 
times^ his caste, an4 any special circumstances. — 
Citing Menu, and a number of other books. 

(Signed) Narayana. 

Remarks. 

If the books cited contain passages that support this 

opinion, I have not been successful in searching for 

them. At the beginning of the answer, reference is 

made to prevailing customs, on which probably it is 

founded, rather than on express provisions of the law. 

C. 

Narayana says it is in conformity with Menu, &c. 
And, no doubt, in equity, the payment of the marriage 
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expenses of the husbandi depriyed of his wife by the 
seducer, cannot be condemned ; but I know not that it 
is any where prescribed by law. The punishment for 
every species of adulterous intercourse is most minutely 
laid down ; and the act is, in all its bearings, considered 
solely as a criminal offence. E. 



d2 
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ZILLA OF VERDACHELLUM. 

January 10, 1812. 

Tonda Moontee, v. Soobban. 

The Plaintiff having brought his action to recover of 
the Defendant damages for a criminal conversation with 
his wife; it was referred to the Pundit of the Court to 
say, whether, to sustain it, it was necessary to have 
direct proof of the fact, or if it might be collected from 
circumstances. The Pundit, premising that the injury 
was not actionable, but punishable by fine or penance, 
said, there was no necessity for an eye-witness of the 
crime complained of; for that, if a man should use 
equivocal expressions to another's wife, or laugh with 
her, and ogle^ or eye her with amorous looks, or if he 
should hold conversation with her in such a place, or 
at such a time, where, or when he ought not to have 
been speaking with her ; — any instance of this sort is to 
be regarded as a crime in the first, or lowest degree. 
Or, if a man, with the view of seducing the wife of 
another, should send her fragrant sandal powder, or 
flowers, such as jessamine, &c. or perfumes, or jewels, 
or wearing apparel, or edible fruits; if any of these cir- 
cumstances be proved against him, it is a crime in the 
second, or middle degree. If a woman and a man 
should meet in a secret place, or should embrace one 
another, or if they should sit together on a bed, or re- 
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main together in a dark place, or if he should converse 
with her, handling her hair at the time amorously, or 
should wound her breast with his nails, or her lips with 

his teeth, or untie the knot of her cloth, or, if 

any of these circumstances should be proved, the crime 
imputed is to be inferred. 



Remark. 
The Pundit is right in his opinion, that damages can- 
not be recovered for adultery; and the Court ought not 
to have proceeded in the cause, it being one of those 
cases of caste and family rights, in which the full ope- 
ration qf the Hindu law is admitted by the regulations. 
The circumstantial proofs, specially allowed by the law 
in cases of adultery, are very correctly enumerated. E. 
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ZILLA OF CUDDAPAH. 

PuUen Sitty Nagoo, 

V. 

Siddanatum Kristnadoo. 

In this case there is referred to the Sastree, a peti- 
tion, an answer, a reply, and a rejoinder; and an an- 
swer is required from him on the subject, agreeable to 
Dherma Sastra. 

Answer. 

On the face of the petition, the petitioner is irreproach- 
able; on that of the answer^ she appears guilty of a 
great crime. But her misconduct ought to be proved 
by witnesses; and, if proved, she should then, and not 
before, be dealt with as an adulteress. And, should the 
husband fail in his proof, he will have incurred the pe- 
nalty of having forsaken a chaste wife ; and she will be 
entitled to a third of his estate. 

Remarks. 
The desertion of a chaste, unoffending wife, subjects 
the husband to the obligation of maintenaAce, assign- 
ing to her for that purpose a third of what he possesses. 
See Jagannatha, book iv. ver. 72. He is even liable 
to the punishment of a thief, according to the Smriti 
Chandrica. C. 
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ZILLA OF CHINGLEPUT. 
Aug. 22, 1803. 

I 

\ 

A ' married man having connected himself with^ an- 
other woman, his wife quitted him, and returned to her 
father's house. Her father would have sent her back, 
but she refused to go. Under these circumstances, can 
the husband maintain an action against the father, for 
the expenses of the marriage ? 

Answer. 

Under the circumstances stated (presuming the parties 
to be Sudras)y the father will be answerable to the 
husband in damages for his daughter's contumacy; 
and if, thus living apart from her husband, any of he^ 
caste have connexion with her, the adulterer incurs a 
fine, as well as the expenses of the marriage. It is so 
held in the Verdarqfum Sfustra, in the part called Stree- 
purgajfogum. 

(Signed) 
Terumaly Kistuamachariar. 

Remarks. 

The authority cited is not on this side of India ; and 
the opinion delivered in this case would not be here 
considered as good law. The husband himself vio- 
lates the law, and is liable to punishment for his mis- 



40 APPENDIX TO 

conduct. Surely the wife cannot be compelled to re- 
turn to him, while he persists in it; and his reformat 
tion is not stated. C. 



The entertaining a concubine is a justification *to the 
wife, subjecting the husband (if she choose to live apart 
from him) to the obligation of maintaining her sepa- 
rately, i. e. of supporting her according to her con- 
dition; and, asserting her claim, she is entitled to her 
thirds, even during her husband's life. The strange 
law, above propounded, professes to be confided to 
Sudras; and it may possibly among this caste have 
some foundation in practice. £. 
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ZILLA OF CUDDAPA. 
D. Narayana, 

V. 

Jungum Nargaloo and Others. 

Upon reference of the papers in the cause to the 
Pundit of the Court, he reported, that, if a man forsakes 
a faithful wife, by whom he has children, he should be 
x)rdered to take her back ; and, on refusal, be made ac- 
countable to her for a third of his property. That if, 
under similar circumstances, he takes a second^ leaving 
the first, without the consent of the latter, he is punish- 
able, and at the same time answerable also to the first 
for her thirds ; and that whoever was accessory to such 
second marriage, is likewise punishable. 

Remarks. 
The Smriti Chandrica teaches, that one, who deserts 
his wife without cause, is liable to be punished as a 
thief. It may be inferred, that the accomplice is sub- 
ject to punishment likewise. That one who counsels, 
or approves an act, is an accomplice in it, is indeed a 
doctrine applicable equally to sins, as to crimes; and 
accordingly inculcated by passages of Paithinasi^ Apas- 
tamba, and other authorities, ' cited by writers on pe- 
nance and expiation; any more direct has not been 
found for the position. O. 
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The general law in the b^inning of the opinion ap- 
pears rightly deliyered. I am not aware that punish- 
ment by the magistrate is any where appointed for a 
second marriage, howsoever contracted. E. 
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CHITTOOR PROVINCIAL COURT. 

» ' 

April and May, 1808. 

A Hindooy having a wife, by whomr he had a son, 
took a second, leaving the first, and afterwards died, 
leaving bdkind him a testaimentary writing, by which, 
among other things, observing lihat his wife Was unfit 
to manage his family, he gives her a thousand pagodas 
wordi of jewels. The will having been referred to the 
Pundit of the Court, in his remarks upon this part of 
it,, the Pundit said^ that having borne him a son, to 
whom there did not appear tp be any excq[>tion, the 
pretenxns of the mother being: incapable of managing 
the family, . could not justify the deceased in taking 
another wife, dismissing the first on .the terms stated ; 
since,, accoiding to the Acb^a Candam of Vijnyane- 
8wara,j he was bound :to have assigxied to .her a third of 
what he posseiteed.; and, possessing. ttothing, to have 
provided her at least with foisd and rwnent. That, 
supposing her to have had a^ portioa on her marriage, 
she would, upon her husband taking a second wife, be 
entitled to the difference between it and the sum ex- 
pended on the second marriage ; and, if she had had 
none, then to a sum equal to the amount of such ex- 
pense; and that the provision made her, not corre- 
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sponding with either of these standards, was not con- 
sonant to law* 

(Signed) 

Alaga' Sikgara^ Chariar. 



Remarks. 

^ee passages of Yajnyawalcya and Vijnjraneswara, 
quoted by Jagannatha, 3 Dig. 8yo. ed. p. 17, 18. Also^ 
Mitacshara, on Inh. ch. ii^ sect xi. p. 36. — ^The wo- 
man was entitled to a compensation, amounting, with 
her previous &ridhana, to a value equivalent to the 
expenses of the second marriage . C . 

The best rule, in case of the abandonment of a vir- 
tuous wife, appears to be, that she is entitled to suitable 
maintenance, the ultimate measure of which is one-third 
of the estate of her husband ; he also, according to the 
circumstances of the case, is liable to corporeal punish- 
ment. But the claim at all events ought to have been 
urged against the husband in his life ; it cannot affect 
his heirs. The instrument left by the deceased is inva- 
lid ; and the elder wife shares his estate, as such, with 
the other parceners, or continues in the administration 
of the united families, under the protection of his 
son. E. 
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BOMBAY. 

Broach.— Court of Adawlut 

April 26, 1810. 
On reference . to us, slgreeably to the law of Dherma 
Sastra, the case is as follows: — Kubyan, acknowledging 
his disability, requested that he might try the effect of 
medicine. Accordingly two, months were given him for . 
the purpose, to which a third was afterwards added, 
but no accession of virility 'was obtained. It was then 
proposed to him to submit to the test ordained by the 
Shaster; but he refused, offering instead to make his 
wife the judge, which was agreed to; but he never 
went near her, procrastinating matters, under various 
pretences, till about four or five days ago, when, having 
quarrelled at night, they came to us, reciprocally ac- 
cusing one another. Upon the whole, from the decla- 
rations of the parties, and the deposition of the witness 
Umobluk, as well as from his declining the proof re* 
quired by the Shaster, it appears to us, that Kabyan is 
impotent. Therefore, as his caste admit natras (or 
second marriages), he must release his wife ; and, if he 
refuse, he must be compelled. 

(Signed) Nirbhuyaram, Shastree. 

Wabubhram, Shastree. 

Bjemark. 

■ 

This is analogous to cases, for which provision is 
made by a passage of Devala, cited by Jagannatha 
b. iv. V. 161. C. 
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BOMBAY. 

Court of Adawlut at Broach. 

\ 

April 10, 1806. 

It is written m the PooranaSy that though a man be 
irreligious, immoral, and unfortunate, yet his wife is 
not at liberty to forsake him. Such is the case of due 
husband of Saukar, who is accordingly desirous to leave 
him and many another, but it must not be permitted. 

(ISgned) NuBBHUYARAM, ShMtree. 

RoopsHUNKEB, Shoitrce. 



t Remark. 

Cases in which a woman may forsake her husband,, 
are stated in a passage quoted by Jagannatha, b. iv. 
V. 161. 
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ZILLA OF VIZAGAPATAM. 

» 

Nov. 15, 1808. 

A Brahmin having, in default of children by his first 
wife, taken a second/ an agreement was exempted on 
the occasion between him and his first, by which it was, 
among other things, provided, that ' she should not be 
at liberty to dispose of her ornaments, without his conr 
sent. Upon which the following questions have oc- 
curred : 

1. What is the right of a married woman with re- 
spect to her ornaments ? 

2. Was the agreement referred to competent between 
the parties? 

^ Admitting, it to have been so, is the wife answer- 
able for a breach, in having disposed of some for her 
subsistence, her husband neglecting tp provide for 
her? 

« 

jinswer. 

The jewels given by a husband to his bride, at 
the time of her marriage, or subsequently, in consi- 
deration of.it, are her absolute property;, and^ as 
such, at her disposal. They ai^e her Stridhanay and 
are distinguishable from what may. be * supplied her 
fixMn time to time after, for the decorating of her perr 
son; the latter she can only wear; they remain 
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the property of her husband, forming no part of 
her Stridhflnay nor of course disposable by her widi- 
out his permission, even for her necessary maintenance. 
Taking the subject of the agreement in question to have 
been of this description, the stipulation was competent; 
and it being contrary to the rules of the Dherma Sas- 
tra, and the custom of the Banian tribe, for a wife to 
take upon herself to fdienate such omameats, even 
though for her necessaiy support, without her husband's 
privity, an action lies against her for so doing, indep^i- 
dent of agreement, and much more so where there has 
been such a breach. 

(Signed,) Duskt Nanaik. 



Remarks. 
If the ornaments were not Stridhana^ they most have 
been her husband s property ; and, as such, could not be 
disposed of by her ; and an action will lie in this case. 
But, if they were the wife's peculiar property, she had 
full power over them, laying out of the case the special 
agreement, as proposed to be done by one of the ques- 
tions. And, even under that agreement, by which she 
promised not to dispose of them, she might nevertheless 
justify the breach, under circumstances of necessity, 
arising from his default in failing to supply her with 
necessary maintenance. At all events^ the promise be- 
ing without equivalent, an action at law will not lie 
upon it, the breach of it being but a moral fault, not 
a civil injury. C. 
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I should think that if the agreement were made 
respecting her Stridhana^ it would be obligatory (like 
any other engagement respecting property) on the 

E. 



See a distinction between worn - and unworni oma- 
ioBn%^Menu^ ix. v. 200. 3. D. 571. Mitacsh> ch, i'. 
sect. iv. -19. ThiSy it is apprehended, cannot refer: to 
SlriJUiand,' VA that hAoTk^ to the wife, under. any cir- 
cumstance. T. A. S. 
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ZILLA OF GANJAM. 

A Brahmin having, at the time of his marriage, given 
8om§ gold and silver ornaments to his wife, who continued 
to reside with her mother, and died many years after, 
^ever having lived with her husband, but having been 
supported during a great part of the time by her brothers, 
to whom does the succession to her ornaments belong ? 

Answer. 
Though the woman in question never lived with her 
husband, yet if her conduct was otherwise unimpeach- 
able, he was bound to provide for her; which, if he 
neglected to do, her brothers who supported her are 
entitled to be reimbursed out of the property in ques- 
tion, whatever they expended for her necessary main- 
tenance. The remainder belongs to her surviving hus- 
band. The property of a woman dying without issue 
vests in her husband. 

Retnarks. 
The husband, on failure of progeny, is heir to the 
wife's peculiar property (her Stridhand). During her 
life, he was certainly bound to maintain her ; and, any 
one else doing so, I should think such person, on the 
death of the wife, could have no right to withhold the 
jewels, &c. left by her, from the heir to them. He 
should be left to sue the husband for reimbursement; 
with respect to his right to which, a reasonable doubt 
would arise, should it appear he had voluntarily sup- 
ported the deceased wife. S. 
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ZILLA OF CUDDAPA. 

May, 1807. 
Siddummah, b. Oungodloo. 

The parties are man a&d wife. The Plaintiflf having 
borne the Defendant a female child, he thought proper 
to part with lier, on tha pretence of her, having mixed 
noxious ingredients in his rioe, of which there is no 
proof. Pregnant at the time of separation, she soon 
after produced him a boy. Under these circumstances 
he took a second wife; when their caste having been 
appealed to« he was warned to provide for his first. 
This he refusing to do, they expelled him; and the 
present action being brought, the question is, whether 
he is not bound to provide for her^ and to what extent? 

It is said by Devala, that a. man, desirous without 
cause given him by his first wife to take another, should 
conciliate his first by presents^ and that then he may 
marry again. Menu says that, when the first, subject 
to continual indisposition, demeans herself propa*ly 
toward her husband, he should make a settlement upon 
her first, before he takes another ; being careful not to 
give her unnecessary ofience. In the present case, 
there being no proof of misconduct on the part of the 
r, if the Defendant was desirous to take another 

e2 
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wife, he should have reconciled the first to his purpose, 
by the prescribed means. It is farther held by Nareda, 
that, if a man forsake an aflfectionate wife, by whom he 
has children, he is punishable, and compellable to take 
her back ; and that, if he persist in refusing, he is bound 
to assign her a third of his property ; and, if he have 
none, at all events to find her in food and raiment. 

Remarks. 

See passages, on which this opinion is founded, 
tjuoted from Yajnyawalcya, Vijnyaneswara, &c. in Ja- 
^annatha, book iv. ver. 72, and 74. C. 

^ The title '^ Duties of man and wife,*' Stripund^herma^ 
^though forming technically one of the subdivisions of 
VyavahdrCj or judicial proceedings, is considered in 
reality to be a « branch of* ethics; and some authorities 
deny that the infringement of these duties are cognizable 
by the ordinary magistrate. The better doctrine however 
is, that the restrictive texts, which appear to forbid the 
admission of suits between husband and wife, are intended 
only to indicate their impropriety, as regards the parties. 
Vijnyaneswara, therefore, in commenting upon this text, 
'5 The husband, if he do not please, is not liable to repay 
" the woman's property received by him in famine^ for 
^^ charitable purposes, in. disease, or under arrest," says^ 
^^ If the. husband expend the wife's money, excepting in 
^^ iiamine, and the. rest, and do not repay it, though he 
'* possess wealth at the time when it is demanded, then 
'^ an admissible suit may exist between them." But he 
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adds, '^ Such disputes will prosper neither in the visible, 
^' nor invisible world ; and therefore the parties are first 
'^ tQ. be admonished by the king and his assessors ; but, 
'^ if they persist, the cause must proceed in the pre- 
'^ scribed manner." The result is, that the admission of 
causes between man and wife ought, if practicable, to 
be avoided; but that justice must be administered, if 
the parties cannot be brought to terms. E. ' 
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DESCRIPTION OF A MARRIAGE BETWEEN 

TWO BRAHMINS ; 

Taken fr&m a MSn Jgeotmi of iha HuHtutkms md Cut- 
t(m$ qf the Notitm^ in the Bmahmal ani SfUem Dk^ 
triet^ tf ^ Penmsuki. 

The marriage having been agreed upon, the celeora- 
tion of it takes place, on a lucky day fixed by the 
family priest {Purohita)y or astrologer, for the purpose. 
On its arrival, the bridegroom veith his parents' pro* 
ceed to the house of the bride, accompanied by the 
Purohitdj with music, and dancing women, attendants 
carrying presents of fruit The next morning, either 
party having performed their ablutions and cere- 
monies at their respective houses, the parents of the 
bride repair to that of the bridegroom, when he, ap- 
prized of their approach, having a cloth tied round his 
head, taking a staff in his hand, and throwing a vrallet 
over his shoulder, with perhaps a book under his arm, 
preceded by musicians, and accompanied by a few 
relations, walks out in a northerly direction, exclaim- 
ing, with a loud voice, " I am going to Causee ;"(*) upon 
which the parents of the bride, similarly accompanied, 
and contriving to meet him, request he will not go to 
Causee, and that they will give him their daughter. 
With this he stops ; and, having a cocoa-nut put into 
his hand, the whole party return together to the house 

(1) Beiuaei. 
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ci the bride, wliere being seated, the Pur<Aita com- 
mences the marriage rites. In the oourse of these, a 
doth, by way of curtain, being suspended from the 
roof, the bridegroom sitting on one side, the bride on 
the other, the Purohit& recites verses to Vishnu, and 
other deities, praying them to watch over the destinies 
of the contracting pair. Then the curtain being re- 
moved, the bride and bridegroom pour handfals of 
rice on one another's heads; while the father of the 
bride, having a little water and a piece of money in 
his right hand, puts them into his daughter's, and join* 
ing it with the hand of the bridegroom, says, '^ I give 
" this virgin to yon for a wife." Upon this, the Puro- 
hits, invests the bridegroom with a second shoulder 
string; and a small gold plate, called a bhuto, with a 
hole in the middle, having a string through it, being 
first presented to the company present on a salver for 
tfieir blessing, is given to the bridegroom, who ties it 
round the neck of the bride. The Purohitd then per- 
forms a homaim^ or bvnit-offering, before the pair, 
putting gprain into different pots. Other ceremonies 
fbUow, figurative of the ends oi marriage, intermixed 
with muntraSy or prayers, addressed principally to fe- 
male divinities, for the happiness of the one in ques- 
tion. In the course of these proceedings, presents 
and ofiSurings of clothes and , fruits are made to the 
parties, and money distributed to the attendant Brah- 
mins. Another homam being performed at night, 
the bride and bridegroom quitting the house, walk 
seven feet in the open air, gazing at the stix named 
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Arundhatiy when they re-enter, and being . iteseajted, 
further ceremonies take place. These, with varij^-r 
tions, are repeated five successive days. On the fifth, 
is performed the ceremony of dismissing the manes of 
their ancestors^ who had been invoked to be present 
at the wedding. This is done by chunatnmng an 
earthen pot, and inscribing on it something like hiero- 
g^hics. Other preparations being made, the new 
married couple walking round it three times fill it with 
boiled xice, or platters made of leaves, as oblations :to 
the manes, who are thus considered as dismissed to 
their celestial abodes. The. rice being afterwards taken 
out, the pot is stored up by the family. On the even- 
ing of the fifth day,, the parties seated in a palauT 
quin, or mounted on horseback, preceded by girls 
dancing and singing, and bqjuntries beating . torn . tams^ 
sounding trumpets, and blowing flageolets, and fol* 
lowed by some of the married women of the family, 
parade under a canopy, supported by bearers, and sur- 
rounded . by relations and friends. In this manner, the 
procession having traversed the streets of the town or 
village, returns to the bride's house, where the whole 
ends with. a feast; the expense of the marriage being 
defrayed, as may have been previously agreed. 

If, which is not generally the case, previous to her 
marriage, the girl has arrived at puberty, consumma- 
tion takes place on the first lucky day succeeding the 
celebration of the . nuptials; otherwise, not till she 
shews the charactepstic signs. These appearing, and 
being made known, and the day fixed by the Pvrohiti 
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beii^ come, the bride is carried to the house of the 
bridegroom, or rather it should be said now, the wife 
to that of her husband, when the ceremony of purifica- 
tion first, and afterwards a homam, or burnt-offering, 
is performed. Betel and money are distributed, and the 
rdations of the respective families feasted, when the 
married couple retire. . ^ 

Compare this account with the Abb^ Dubois', p. 137, 
of the translation of his work on the ^' Character, Man- 
ners, and Customs of the People of India,'' &c. and 
with the one given by Mr. Colejbrooke, in As. Res. 
vd. vii. p. 288. 
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ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

Among die twelve sorts of sons, are not the Dwyd- 
mushydyanA/^) ftc. disqoalifi^d from inheriting in the 
present age? And, can any inherit in it but the Datta 
and Ourasa, the adopted, and the legitimate natural 
bom? 

Answer. 

The right of inheritance is restricted in the Cati yug 
to the two descriptions of sons specified in this ques- 
tion, in exclusion of the other ten. 

(Signed) Pundit Appiah, Sastree. 

Remark. 
The answer is conformable to the doctrine received 
in most of the Indian schools of law. It rests on the au- 
thority of passages which are quoted as authentic by the 
Smriti Chandrica, and other works received in the South, 
of India, particularly Saunaca and Vrihaspati, cited in 
those works, C. 

(1) Tor an txptaiottioii of thii, leo Mitacdi. oa Ink* ch. I. lect. z. 
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ZILLA OF SALEM. 

I 

Nov. 15, 1803. 

The deceased left two widows, together with a wi- 
dowed sister, who had lived with him after the death 
of her husband; also a mother,— To whom does his 
estate go? 

The mother must be maintained, and so must the sis- 
ter, if left destitute by her husband. As to the widows 
of the deceased, they should adopt a. boy; but if they 
cannot agree to do so, then the estate, after deducting 
as above, is divisible between them ; and whatever re- 
mains out of the portion set apart for her expenses after 
the death of the mother, it is theirs. 

Remarks. 

These widows* right of succession is declared by the 
Mitacshara, on Inh. ch. ii. sect i. 19. — ^Passages of 
law recommend, but do not enjoin, adoption ; particu- 
larly Atri (Institutes, 52.) ** By him who has no male 
issue, a substitute for a son should be adopted, for the 
securing the oblations of food, and libation of water 
to the manes.*' And a text of Menu, of similar import 
(which does not however occur in his Institutes), says, 
'* By him who has no male issue, a son, such as it may 
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be practicable to obtain, should be adopted, for the 
sake of the oblation of food, and obsequies, and for ike 
honour of his name. C. 

A woman cannot adopt, without ihe express sanction 
of her husband. S. 
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MADRAS. 

Sudder Dewanny Adawlut. 

A Hindu, employed in the anny, leaving at his 
death, beside a betrothed wife, with whom consumma- 
tion had not taken place, concubines, and adopted, as 
well as illegitimate children ; and, with respect to pro- 
perty, a pension payable to his heirs, — ^Who are in this 
case his heirs ? 

An&wer. 
The adopted children are entitled to the pension, 
subject to the obligation of maintaining the deceased's 
concubines. It is so held in Vivandabhargasvanaj *^ pn 
partition of patrimony." 

(Signed) Venectasa, Sastree. 

Remarks. 
A Hindu cannot have legally adopted children, . A 
son, legitimate or adopted, existing, any subsequent adop- 
tion would be invalid. At least, the son so adopted, 
would not inherit. Presuming in the present case a 
lawful adoption, the first adopted is sole heir. The 
wives, to the usual extent, the illegitimate children, 
and perhaps sons, illegally adopted, would be entitied 
to maintenance. S. 
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(For '^ Remarks on the toswer of the Pundit, as it 
regards the claim of the viigin widow, see the same case 
in Appendix to ch. ii. on marriagei p. 26. — And, as to 
the competency of two co-existing adoptions, see the 
case oi CeureeperMhaud Rai Jyamabif B^ag. Rep. 1614. 
p. 466.; and voL i, of das work,. p. 66.) 
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. ZILLA OF CHIN6LEPUT. 

July 2, and 5, 1803. 

• • 

The parties are Sudras, and the Plaintiff being a 
widow, her complaint is, that the Defendant withholds 
from her her husband's estate, alleging that he was 
adopted by him. 

Ques. 1. What are the requisites of adoption among 
Sudras? — 2. Does an adopted son succeed to the es- 
tate of his adoptive father, in preference to the widow? 

Answer. 
Among Brahmins, adoption should regularly be before 
the performance of the Upanayana; it will be valid 
however, though these should have previously taken 
place : but there can be no adoption of one who is 
married. Neither can an only, or an elder son be 
given. When a boy is to be adopted, the adopter 
should invite the relations of either party, and enter- 
tain them at his house, giving notice to the king (or 
principal authority of the place) of his intention; and 
then the husband and wife, waiting upon the parents of 
the boy, and stating that they have no son of their own, 
should ascertain if they are willing to give them one of 
theirs; — to which they assenting, the Datta-homam 
must \>e performed.(^) After adoption, the Upanayana^ 

(1) Vid. post p^ 19t. 
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and the marriage of the adopted are to be celebrated 
by the adopter, the same as for a natural son; and all 
rites are to be performed in' the gotra of the adopter, 
not of the adopted. — ^The same ceremonies, with the 
exception of hamamSj are to be observed in the other 
castes. The water called Manjenum should be drank 
in the presence of relations. The death of the husband 
approaching, so as not to leave time for the ceremony 
on his part, the widow, with his permission, may adopt 
In either case, the adopted succeeds to the estate of his 
adoptive father, subject to his debts, and to the obligation 
of maintaining the widow. 

(Signed) 
T. KisTNAMA Chartar, Pundit, 

Rcinarhs. 
Most of these rules are general : they are not all im- 
perative. The notice to the king may be dispensed 
with. Vijoyaneswara distinctly prohibits the adoption 
of an only son, as does also the Dattaca Mimdnsa of 
Nanda Pandita. In other respects, the rules and forms 
above stated are conformable to these authorities. No 
doubt, the adopted son is heir, in preference to the 
widow. See Mitacsh. on Inh. — ch. i. sect. xi. 9. 
16.33. ' C. 



The general law of adoption appears to be stated 
above with sufficient correctness. — With respect to Su- 
dras, the Datta Miminsa of Madhavyum, (the principal 
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author in southern India on this point, as well as on 
Mimansam in general) says, that ^^ to the Sudra there 
is no adoption ;"Q by which, however, is to be un- 
derstood only that, in this caste, there exists, strictly 
speaking, no ceremonial for it; but that public avowal, 
or general notoriety of the fact, is sufficient, with them, 
to establish its validity. Ceremonial adoption cannot 
be necessary in the case of a Sudra, since, by the Datta^ 
Hamanij the adopted son is converted from the stock 
(gotram) of the natural, to that of his adoptive father ; 
and Sudras have no gotra. Beside, they cannot per* 
form the Datta-Homam, though they may perform an 
imitation of it, with texts from the Puranas. But the 
proper Datta-Homam can be performed only by those 
castes, which use the texts of the Vedas in their religious 
ceremonies ; — and, in Southern India, scarcely any caste 
hut that of the Brahmins now use these. texts. — ^There- 
fore it is, that Kistnama Chariar, the Pundit, very pro- 
perly restricts the rite of adoption to tlie Brahmins. 

E. . 

(1) Vid. poft. p. 154. 
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ZILLA OF SALEM. 

Nov. 15, 1803. 

Chellummall v. Munummall. 

Nellapa Reddy^ deceased, left two wives, the parties 
in the present suit The former complains that, as their 
husband is dead, leaving no issue, his estate should be 
divided, and she should have half. The defendant 
Munummall represents, that, as her husband's sister, a 
widow, lived long in the family, having become in a 
manner mistress of it on her husband's death, all the 
estate is in her possession ; and she proposes that, there 
being, as she alleges, no custom in their caste for a divi- 
sion, a boy should be adopted, through whom they may 
obtain salvation. Add to this, the mothor of the de- 

» 

ceased Nellapa Reddy is living. Therefore, how stands 
the law, as to dividing the estate between the widows 
of Nellapa ? and what are the claims oif the mother and 
sister of the deceased ? 

Answer of the Pundit. 

The mother of the deceased, being otherwise unpro- 
vided for, sufficient allowance must be set apart from 
his estate for her maintenance. As to the remainder, 
his widows ought, with mutual (Consent, to adopt some 
one. If they cannot agree to do so, they should divide 
the estate between them equally. If the deceased's 
sister derived nothing from her husband, they should 
contribute jointly toward her support. Upon the death 
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of the mother, whatever may remain of her portion, after 
deducting her funeral expenses, should be in like manner 
divided. 

Remarks. 
If the requisite sanction had been received by either 
of theiQy mutual consent of the widows to adopt could 
not be necessary unless specially made .a condition ; 
nor, without such authority, could it suffice. See note on 
Mitacsh. Inh. ch. i. sect xi. 9. Supposing no adoption 
authorized, or none made under an authority for the 
purpose, the widows, having equal rights in the estate, 
may no doubt share it, making due provision for the 
maintenance of those whom they are both bound to 
support. C. 

This appears rather a question of partition, than of 
adoption. Adoption in this case was certainly not ne- 
cessary, and perhaps not proper. To render it benefi- 
cial to the husband (for the widows can derive no ad- 
vantage from it), his assent to it should have been given 
before his decease ; but there is nothing in the case to 
shew, even by implication, that it was so. As no spi- 
ritual benefit results to a woman from adoption, there 
can be no adequate motive on her part for the act ; 
and the Sastree^ therefore, though, in compliance with 
worldly custom, he might have recommended adoption, 
should not have stated it to be in any degree obligatory. 
He should at most have said may, not aught. E. 

(1) Vid. pott p. 75.— S. 

F 2 
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ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

Upon the death of a Brahmin, without issue, cui his 
widow adopt? 



j4nswer» 

She may, having her husband's authority; — not 
otherwise. 



Remark. 

The answer is according to the doctrine of the Ben- 
gal school ; but the followers of the Mitacshara, in the 
Benares and Maharashtra schools, admit the widow'is 
power of adoption, without authority from her hus- 
band, if she have the sanction of his kindred. — See 
notes to the Mitacshara on Inh. ch. i« sect. zi. 9. 
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ZILLA OF VIZAGAPATAM. 

The deceased^ in his last moments, expressed his 
wish, that his mother should adopt his nephew as his 
heir; and died leaving a widow, aged five — . To whom 
does his estate belong? 

Answer. 
The mother was competent to adopt, having her 
son's direction for the purpose; and if she have com- 
plied with it, the adopted succeeds; — otherwise, the 
mother and widow together take the estate of the de- 
ceased. 

Remarks. 
Presuming the deceased to have been sole owner, the 
adoption of his nephew, (Quest, whether brother's or 
sister's son?) by his mother, would not make that ne- 
phew, thus becoming an adopted brother, heir at law 
to his separate estate. The widow was undoubtedly 
sole he^r, (Mitacsh. on Inh. ch. ii. sect. 1. 39.) bound 
however to maintain her husband's mother. Quest. 
Did the request to the mother to adopt his nephew as 
his heir, mean the completion of an adoption begun by 
himself? or, as I understand it, the adoption of that ne- 
phew, as her son? C. 

The facts perhaps are not stated with sufficient dis- 
tinctness : but I am not aware that there is any thing 
incompatible in the delegation of a mother to adopt, 
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in the case of non-age of a widow. It should be 
observed, that the act of adoption is not on her own ac- 
count ; she acts merely as the deputy of her son ; and 
the child adopted therefore becomes his, not her's. The 
Hindu law and religion allows of vicarious substitution, 
in almost every possible case. E. 

I do not think the adoption by a mother, of a son for 
her deceased son, would be valid. In fact, Nanda 
Pandita denies the competence of a widoWy even with 
the sanction of her husband^ to a£51iate a son for him : 
but the reason he assigns is unsatisfactory, and his po- 
sition is controverted by other vmters. (See note to 
§9. sec. 11. of ch. i. of Mitacshara on Inheritance.) 
Though however adoption by a widow, under delegated 
authority from her husband, would be valid, it by no 
means follows that, under authori^ from her son, the 
adoption for him, by his mother, would be so. In the 
former instance, the widow not only adopts the son for 
her husband, but also for herself: this however would 
not be the case in respect to the mother. S. 
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ZILLA OF VIZAGAPATAM. 

If a widow, having a son, should be desired by him, 
on his death bed, to adopt another in his room, will an 
adoption accordingly be good, being of one competent 
to be adopted? 

Answer. 

The father, while she is young, her husband after 
marriage, and her son in her widowhood, have the na- 
tural controul over females, whose respective sanction 
will authorize whatever they may do. It is universally 
held that they can have no will of their own ever. If 
therefore, in the present case^ after the death of the 
husband, the son, dying, directed the adoption that 
took place, it will be good. 

Question II. 

Was it necessary for the authority to adopt to be in 
writing? 

Answer. 
Permission in writing is certainly best, but verbal 
will do. The power takes effect from the assent of him 
who gives it, and a writing is not of the essence of the 
thing. Therefore, by whatever means it is understood 
to have been given, no defect will result from its not 
being in writing. The advantage of a writing is only 
as it renders the evidence more permanent. 

(Signed) Dusky Nanain, Sastree. 
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Remarks. 

As the husband's kindred may authorize the widow 
to make an adoption, (see note to Mitacsh. on Inh..ch« 
i. sect. xi. 9.) wherever the authority of the Vijny- 
aneswara, Mryacha, and works of the same school is 
followed, her son's sanction would no doubt be suffi* 
cient. It is otherwise in Bengal, where no sanction but 
the husband's can avail. 
'^ A written authority is doubtless not indispensable. C. 



The text of the Hindu law is, " Fatra vacshati vest, 
hdpyi na stu swa tantia truyati,'' meaning that the son 
protects her in her old age; — no tooman is ever independ- 
ant. That the son, standing, to his widowed mother, 
as regards general protection, and the regulation of her 
will, in the place of his father, has, under the law, 
prescribing the consent of the husband as necessary 
to authorize adoption by her, a competency to in* 
vest her with such power, — ^this is impossible: but 
nowhere, in any Sastram^ is it stated, that the consent 
of the son is necessary to legalize adoption by his mo- 
ther. He does not in this respect represent his father : 
the protection he is bound to extend to her is distinctly 
that of a son, not of a husband; he does not govern 
her will, he only guides it; he does not command, he 
persaudes. On adoption, and similar questions, he 
may advise — he cannot authorize. E. 
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In the case of the Zemindar of Rajashahy, cited in 
that of the Rajah Nobkissin, Supreme Court, Calcutta, 
in the time of Sir John Anstruther, Ch* J, 

Translation of Bengal paper, dated 9th of Bumagur, 
under the signature of Rajah Ramahaunt ; addressed to 
the Rannee Boshannee Dehya, authorizing her (as his 
widow) to adopt a son after his decease* 

" I grant this license in the year 1163 ( ), 

** being visited by an inveterate disorder, which increases 
" daily, and unable to foresee what the Divine Providence 
^^ may ordain the next moment. It was my wish to adopt 
^* a child myself; but at present there is none at hand. 
^' To send for one would be attended with delay, which 
<< I should have no hopes of outliving. . I therefore, of 
my own free will, permit you to adopt a son. After 
my death, whenever you may meet with a child, you 
may adopt him in my name. So that the daily oflferings 

s 

^' for the salvation of our souls may be duly performed, 
'^ and our possessions and dignities perpetuated. These 
^'duties shall appertain to that son and his posterity; 
and to no one else. Furthermore, you will ^ be careful 
to educate him properly, and in due time commit my 
possessions and dignities to his care. If you fail here- 
in, the sin of neglecting my salvation will be upon you. 
I have granted you this license, and am hereby exone- 
« rated." 






it 
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ZILLA OF SALEM. 

June 12th, 1610. 

The deceased, in possession of property, without 
issue, leaving a widow, and a mother, may either, and 
which of them, adopt ; and whether from another gatra^ 
or should the selection be from their own ? 

Answer of the Pundit. 

The deceased s widow may adopt If she can get 
a boy of their own gotra^ he should be preferred : if 
not, she may adopt from an annia gotrUj or different 
family, being still a near relation. 

Remarks. 

If duly authorized, the widow may no doubt adopt; 
and is enjoined to give the preference to the nearest 
relation who is eligible. (See Dattaca Mimansa.) 
But the validity of an adoption actually made, does not 
rest on the rigid observance of that rule of selection ; 
the choice of him to be adopted being a matter of dis- 
cretion. C. 

The text on which this point of law turns, is, as to its 
interpretation, more disputed than any other. The 
readings are various ; and what this Pundit has render- 
ed a ^^ near relation," others construe, not belonging to 
a distant country. The general law, however, which 
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governs the choice of a son for adoption, is, that the 
adopter may legally take him from his own, or from a 
different gotra; but he ought conscientiously to take 
him from his own ; and, in preference,' from his Sapin- 
das (or near kindred) ; or, in default of these, from his 
SamdnodacaSy or Saculyas (degrees of remote kindred). 
If, however, a person choose to reverse the prescribed 
order, though he thereby contracts a sinful taint, h^ 
does not incur legal animadversion* in consequence; 
and I doubt if it would be competent for the king, at 
the suit of any person whatever, to prevent the comple- 
tion of the act;-— certainly it could not be reversed, if 
once performed. E. 
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ZILLA OF CUDDAPAH. 

May 17, 1806. 

Is the adoption by a maternal uncle of his sister's son 
legal ? , 

Answer. 
If the Chudamj and Upanayana (tonsure and inves- 
titure of the adopted) were performed in the gotra of 
his adoptive father, then his adoption will be valid, 
though bom in a diflferent one ; otherwise, it is irregular. 

Remarks. 

Adoption of a sister's son is strictly prohibited, unless 
in the case of Sudras. Nandi Pandifs Dattaca Mi- 
matfisa. 

The parties in this case, it is inferrible, must have 
been Sudras. It is not competent, according to a 
generally received opinion, for a Brahmin to adopt a 
sister's son. I have not, however, been able to dis- 
cover the authority for this ; but the reason assigned 
is, that the relation of the mother, who could not have 
become the wife of the adoptive father, forbids it. 



Since the above was written, I have found sufficient 
authority for the position, though it be not noticed by 
Vidyaranga, Vijnyaneswara, or Turca punch&nana. It 
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is from the Datta CaustaVha, and is corroborated by 
the Datta Mimamsa of Sri Rama^ a book of some au- 
thority in the southern provinces. These two works 
I have in the college, in one book. I quote, as follows, 
from the former. '^ On failure of a Sapinda^' (a rela- 
tion who performs obsequies to the same ancestors), 
** an Asapifula'' (a remoter relation), " or even one of a 
'^ different gotra may be adopted : in that case, however, 
^' a daughter*s son, and a sister's son are excepted ; 
'^ but the daughters' son, or sister's son of a Sudra, 
may be taken in adoption. Thus the elder Gau- 
tama. Among the three first castes (Brahmins, and the 
*^ vest), the practice of adopting a daughter's, or a sister's 
'' son, no where exists." The author of Daita CaustaVha 
states this as the settled law ; but Sri Rama allows 
of an exception. He says, ^' in distress (Apadi)^ when 
^* no other son can be procured, the son of the daughter, 
** or of the sister of a man of any of the three higher 
<< classes, and in case of a Sudra universally, may be 
<< adopted." In practice, the adoption of a sister^s son^ 
by persons of all castes is not uncommon ; the authority 
above quoted, resting as it does on a single test, and 
that not pointedly prohibitory, cannot be considered 
sufficient to vitiate such adoptions. 
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MASUUPATAM, PROVINCIAL COURT. 

July 27, 1809. 

Prayaga Venkana - * Appellant. 
LacbtheBig - • - Respondent. 

The Appellant and the husband of the Respondent 
being full brothers, the latter, during his last illness, 
gave instructions to the Resppndent to adopt a boy from 
the family of any his cousins. The Respondent being 
about to do so, is prevented by the Appellant, the 
brother of her deceased husband, who insists that she 
is bound to adopt his son. The objection to this is, 
that his son having been already invested with the 
Brahminical string, is consequently no longer capable 
of being adopted. — Quest. Whether the widow is pro- 
hibited by the Hindu law from adopting at her plea- 
sure from the family of any relative of her husband, or 
restricted to that of the Appellant, and this notwith- 
standing the objection that is urged by her ? 

Answer of the Pundit. 

The son of the Appellant is adoptible^ notwithstand- 
standing the objection stated. 

It is held that Brahmins shall adopt sons from the 
families of their Sapindas ; Q if boys from such cannot 

(1) &iptn<ias; thoM who offer the funenU cake to the aame ancestor. 
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be procured, then from those of theivSagotra^ ; Q) never 
from other families. The meaning is, that they shall 
prefer the sons of brothers ; failing these, they are at 
liberty, to resort for, the purpose to. that of a distant 
cousin. To shew that Brahmins are not at liberty gene^ 
rally to adopt boys distantly related^ and that it iscomH 
petent to adopt a brother's son^ though invested with 
the Brahminical string, a test in Chandrica^ as quoted 
from \£areswaty Valasumy .says, ^^ If, among r several 
brothers by the same mother, one> shall beget a son/ 
the rest are said to be thereby blessed with sbnsw'* 
Whence it may be infenred, that while there is a possi^ 
bility of adopting a brother's son, another shall not be 
preferred. In Datta Mimammy Sankala 'sa,ys^ ^^ A 
^^ Brahmin, destitute, of' a son, shall adopt a boy from 
*^ the families either of his S^in^, or hb Sagotras.^^ 
According to which book also^ > the isons* of brotiieis 
invested with the Brahnnnical string fiwybe adopted ^^ 
and. adopting the .sons« of>J>rothers is iiio8t'^<:oiisonanl 
WLth<^nstonLi>. 
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Remarks. 

The passage cited as from Sareswaty Valasum, or 
one of precisely similar import, occurs in Menu, ch. ix. 
182. Under this, and other texts of law, as generally 
understood, a preference is to be given to a brother's 
son; on failing such, a more distant male relation; but 
not so exclusively as the opinion here delivered seems to 

(1) SagotTM j those who an descended from the same patriaxch. 
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imply. See Mitacsh. on Inh. ch. i. sect xi. 13. and 
note. C. 



It is not incumbent on a person to adopt the son of 
a brother, or other Sapinda. The law merely states 
this as preferable, but without prescribing it; — certainly 
it does not give to the Sapinda any right to enforce 
such a preference, and the Appellant could not, there* 
fore, I am clear, maintain this action : this is the point 
which the Pundit ought properly to have considered. 
With respect to the ineligibility of a person for adop- 
tion, on whom the Upanayana rites have been per- 
formed, it is much disputed : the more correct, because 
the more reasonable opinion, would appear to be, that 
he is eligible, if of the same gotra (family) ;— ineligi- 
ble, if of a different gotra from the adopter; for if of 
the same gotra, the datta homamj though proper, is not 
necessary: if of a different gotra, Htk^ datta homam \s ne^- 
cessary; and it cannot be performed on one, who, by 
the rites of the Upanayana^ has been definitively esta- 
blished in his natural gotra. £. 

(1) Vid. pott, p. 152. ^ 
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ZILLA OF NELLORE. 

By the Pundit. 

There, being no law to justify the adoption of an 
eldest son, who has performed the funeral rights of his 
deceased father, such an adoption will not cany with 
it the inheritance of the adopter. 

Renuirhs, 
Mitacsh. on Inh. ch. i. sect. xi. 12. C. 



Right, certainly^ An eldest son is forbidden to be 
given in adoption; but some authorities make excep- 
tion to this. £. 



a 
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ZILLA OF NELLORE. 

By the Pundit. 

If a man having two brotherg^ who have each an 
only son, adopt his wife's sister's son, and die, such 
adopted is entitled to liis property, the adoptive father's 
nephews being only sons, not being eligible to adoption. 

Remark. 
Only sons not being eligible^ (Mitacsh. on Inh. 
ch. i. sect. xi. 11.) a .more distant connexion might in 
this case be selected with perfect propriety; notwith- 
standing the preference due in other circumstances to 
a nephew. (Ibid. § 636.) < q 

The adopted wife's sister's son is certainly, in this 
case, entitled to the estate : but the taking in adoption 
a brother's only son is not forbidden; the giving is, 
except as has been before seen, in times of calamity. ^^ 
Ante, p. 91. E. 
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ZILLA OF NELLORE. 
By the Pundit. 

If a man hav6 no male issue of hi& ol¥n, it is * stated 
in many books that he may, und6r the pressure of dis^ 
tress, adopt the only son of a brother. 

Remorks. 

If a brother's only son be adopted^ he need not be 
taken away from the family of his natural father; but 
may continue to perform the offices of son, both to him 
and to his adoptive father. See notes to Mitacsh. on 
Inh. ch. i. sect. x. 1. and sect. xi. 32. A valid adop- 
tion of an only son, cannot otherwise be made, the abso- 
lute gift being forbidden. (Mit. on Inh. ch. i. sect. xi. 
11.) ' C. 

Apadi, or ApatcaUy in distress, or in time of distress, 
is frequently assigned as a reason for similar excep- 
tions. If, by reference to it in the present instance, it 
be meant that the adopter shall take his brother's only 
son, only when necessitated to do so, by not being able 
to procure any other person for adoption, the Pundit 
has, I think, confounded the taker and the giver ; for it 
is the latter that the law contemplates as being com- 
pelled by his necessities to part with his only son. It is 
the opinion of some, and is entitled to attention, be- 
cause it is founded in reason, that where the son of a 

g2 
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brother, whether an only son or not, exists, here is no 
necessity for adoption. It is supported by Menu, Q) who 
declares that, if among many brothers, one beget a son, 
this single birth has the same spiritual effect, as if they 
had all become fathers. He is, in fact, put-tra, drawing 
(trayatiy — trahit) each from {put) purgatory. The point . 
is scarcely worth fiirther discussion, the undoubted law 
in this, as in all other cases of adoption, marriage, &c. 
being, — ^that if the act be duly completed, it cannot be 
reversed. E. 

(1) Oh. iz. T. I8f. 
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ZILLA OF COMBACONUM. 

Sadaseva Pillay, v. Vadaganada Pillay. 

Upon a question of adoption, the Pundit certified that 
it was good, though oral, and the adopted at the time 
Vk adult, being a brother's son. 

Remarks. 

See Mitacsh. on Inh. ch. i. sect. xi. 13. A differ* 
ence of opinion prevails in regard to adoption of adults, 
or persons for whom certain ceremonies termed Sanscara 
(marriage of Sudras, and tonsure of the higher tribes) 
have been performed, the prevalent doctrine, in most 
parts of India, being adverse to it The objections are 
less forcible in the instance of a relation of the male 
side, than in the case of a stranger. C. 

Correct, — as seems to me. EL 
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ZILLA OF VENDACHELLUM. 

April %9, 1808. 
Sree Mootum Ramanoojyungar, v. Appooyungar. 

The Plaintiff is the adopted son of a woman of the 
name of Janika Ammal, being the son of her elder bro- 
ther's daughter, the Upan&ryana of the boy having been 
subsequendy performed in the house of his natural 
father, where he continued to reside. The Defendant 
is her Coma puttra, o» illegitimate son, foster^ and 
bioughtv up by hat, previous to the adoptioii of the 
Plaintiff. {Subsequent to the adoption, she ccmv^ed 
away her property to her illegitimate offspring; % a 
deed diaclaiming the Plaintiff as her adopted. Sh^ 
being sinoe dead, 1. Quest. Waa the adoption of tlie 
Plaintiff invalidated by the parformaaice of the Upanaya* 
num, and the residence of the adopted, in the house 
of his natural father ? — 2. Coiild the deeeased disclaim 
the adoption?— 3. To whom does her property descend? 

* Answer. 

The adoption is not affected either by performance 
of the Upanayana in the house of the natural father, or 
by the residence there of the adopted ; nor could the 
deceased in her life, by any act, disclaim at her plea- 
sure the son she had so acquired. Her property de- 
scends to her adopted. , 
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Remarks, 

Adopted sons, being duly initiated by the adopter 
under his own family name, become sons of the adop- 
tive parent. (Cdlicd purAm* See Mitacsh. on Inh. ch. i. 
sect. xi. 13.) The Upanayana, though performed in the 
natural parents' house, if done with the family name of 
the adoptive one, would not be irregular. It can be of 
no consequence where it takes place, only it must be 
performed in the . name of the adopter's gotra. The 
adoption cannot be affected by the residence of the 
adopted, which can but raise presumption as to the 
fact : — ^being once completely and validly made, it can- 
not be recalled. A natural child being excluded from 
the rights of a son, and none being now allowed, but 
legitimate issue, and adopted sons, the* adopted in this 
case, if regularly so, was the heir. (Mitacsh. on Inh. 
ch. i. sect. xi. 21.) Education and nurture do not con- 
stitute toy relation entitling to inheritance. C. 

The question is not, whether an adoption could be 
dissolved ; but, whether Janike Ummal could possibly 
have any right whatever to adopt. Certainly, a Brah- 
min widow (as, from the name, this woman must have 
been) cannot adopt, without the consent of the husband, 
obtained before his decease; and it nowhere appears 
here that such consent had been given. Again, this 
woman could convey no right to the estate of her hus- 
band, either by adoption, or any other act; as she 
must have forfeited her own right, by the impurity of 
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her conduct; nor could she convey right to any sepa- 
rate property of her own by adoption, a Brahmin wo- 
man having no power to transmit such property, which 
must descend, as fixed by law. E. 



It does not appear that Janike was, or ever had 
been, a married woman. The contrary is rather to be 
presumed. According to the facts, as stated, the adop- 
tion would seem to have been a spurious one ; and, in 
this view, the case, including the remarks upon it, is 

valuable only for the dicta it contains. 

T. S. S. 
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ZILLA OF CHINGLEPUT. 
May 21, 1803. 

The father of a family, i¥ho had no male issue, 
having maintained for a long time a young lad, whom 
he had intrusted with his affairs, and professed to have 
adopted, of which evidence existed in writing, but 
which is lost, adopted another — Is the latter adoption 
valid? 



Answer of the Pundit. 

If one maintain another for a length of time, pro- 
fessing to have adopted him, and in fact committing 
all his affairs to his charge, having, upon his beginning 
to do so, invited and entertained his relations, ac- 
quainted the magistrate, and drunk manjanee, he can- 
not afterwards abandon ' the young man so adopted, in 
favour of another; nor is the adopted compellable to 
renounce the connexion so formed. The relation of 
adopted needs no writing for its support. 

Remarks. 

The answer presumes the adoption to have been 
actually made; and the circumstances stated authorize 
the presumption. It would be otherwise, if it were 
proved that the party had changed his intention be- 
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fore the essential rites of adoption took place, and pur- 
posely avoided perfonning them. C. 

This opinion is correctly applicable to «U Castes but 
Brahmins, with whom the Datta-homam is indispen- 
sably requisite to produce spiritual benefit. E. 
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ZILLA OF VENDACHELLUM. 

May 6, 1808. 
Siliamedoo Runga Reddy^ v. AchummalL 

Question to the Pundit. 

NarcisummaUj the widow^ and her mother-in-law 
the Defendant, entered into an agreement to adopt a 
particular boy; but the intended adoption not taJdng 
place, the widow, without the privity of her mother-in- 
law, subsequently adopted the Plaintiff. Is an adop- 
tion, so circumstanced, good, notwithstanding the pre- 
vious agreement? 

Answer. 
It is. 

(Signed) 

Sreexevasa Cherloo, Pundit. 

Remarks. 

A simple agreement to make an adoption, not car- 
ried into effect, will certainly not invalidate a subse- 
quent adoption, made with the requisite forms. The 
adoption of the widow was good, if authorized by 
her husband, or, in default of such authority, if with 
the requisite sanction of her proper guardians, her hus- 
band's male kindred. (Note on Mitacsh. on Inh. ch. i. 
sect. xi. 9.) C. 
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This appears, perfectly correct, admitting either that 
the consent of the husband to adopion by ihe wife 
had been obtained before his decease, or that such 
consent is not necessary, where the parties are of a 
Sudra tribe. E. 
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ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

Among the twelve sorts of sons, are not the Dwya* 
mushyayana^ &c. disqualified from inheriting in the 
present s^ ? And, can any inherit in it but the data 
and ourasa^ the adopted and the legitimate, natural 
bom? 

jinswer. 

The right of inheritance is restricted in the Caliyug 
to the two descriptions of sons specified in the ques- 
tion, in exclusion of the other ten. 

. Pundit Appish, Sastree. 

Remark. 

The ^^ Dwyamushyayana,'' or son of two fathers, is a 
son begotten by an appointed kinsman. The practice 
is by most authorities admitted to be abrogated in the 
present age; yet it continues in all parts of India. 
Such a son succeeds to both fathers. Vijnyaneswara 
(it must be observed) admits the legal existence of the 
Dwydmushyayana in this age. The appointment of a 
wife, or widow, to raise up seed he considers as for- 
bidden by Menu, and consequently unlawful; and the 
term Dwydmushydyana therefore is restricted by him 
to the son of a virgin, betrothed, but not espoused, 
whom his author, Yajnyawaleyn, directs to be espoused 
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by the brother of the intended husband deceased. 
Such a son he deems legitimate ; he is, according to 
him, Dwy&mushyAyanay or the son of two fathers; 
and he succeeds always to the estate of the brother to 
whom his mother was betrothed ^ as well as to that of 
his actual father^ if the latter haye no other son. If 
the latter have male issue distinct from him, he is iben 
not Dwy&mushy&yanay but simply Cshitraja, son of the 
wife, and' belongs ezclusifely to him to whom hit 
mother was betrothed. As the custom of a brother 
marrying the betrothed of his deceased brother does 
tiot^now prevail, the distinction made by Vijnyanes- 
wara is of no practical utility. It is certain, howeyer, 
that he considered the offspring of such marriage as 
legitimate; and he no where intimates that any of the 
other descriptions of sons became illegitimate in the 
Cali'Yugam. This is a fancy posterior in time to 
Vijnyaneswara. E. 
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ZILLA OF BELLARI. 

June 9, 1808. 

Hanumunta Bhutloo, v. Bhyrapdi. 

According to the PlaintiflTa petition, one Bhagavm' 
dra BhutloOf of the Bhargava gotra, some forty years 
ago, adopted the Plaintiff, then three years of age, be- 
ing of a different gotra. It is stated, that his Upana- 
yana, with every other corresponding ceremony, was 
performed for him in the gotra of the adopter; that his 
adoptive father dying a few years after^ his funeral rites 
had been celebrated by the Plaintiff, who had, from 
that time to the present, enjoyed his property, with the 
privileges of an hereditary office (that of Panchangi 
of his village) which had belonged to him. It farther 
states, that the time being arrived for the performance 
by Plaintiff of his son's Upanayana, the Defendant, be- 
ing of the family of Bhagavendra, though separated 
fropi it in point of property, disputes its being per*- 
formed in the adoptive gptra, insisting on its perform- 
ance in his Janaca gotra, or the gotra of his natural 
ancestor. 

The Defendant, by his answer, denies any adoption 
of the Plaintiff by means of homams^ as well 'as the per* 
formance of his Upanayana by his alleged adoptive far 
ther, Bhagavendra Bhutloo; and he alleges, that the 

(1) Expounder of the Panehagum, ot almanack. 
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celebration of the funeral rites of the latter by the Plain* 
tiff was objected to at the time, by the ancestors of the 
Defendant. He then quotes a passage from the Datta 
Mtmansa of Nandi Pandita, to shew that, if one of a 
different gotra from the adopter be adopted, his sons 
should revert to their parents' natural gotra; accord- 
ing to which authority, he justifies the opposition com- 
plained of by the Plaintiff. The uninterrupted posses- 
sion by Plaintiff of the property and privileges of his 
alleged adoptive father is admitted by the Defendant. 

The question is, whether the l^nayana for the 
Plaintiff*s son should be solemnized in his adoptive, or in 
his natural gotra? 

' Answer of the Pundit. 

Adoption is of two kinds, viz. Nitya Datta, and 
A-mtya Datta. The former, performed with homams, 
or offerings before fire, is permanent ; the latter tempo- 
rary only, being without the same formalities. The 
Nitya Datta is the preferable one, and, in the case of 
the son of one so adopted, his Upanayana should 
be performed in the gotra of his adoption. The 
Upanayana for the son of the A-nitya Datta, or tem- 
porarily adopted, is allowable either way ; i. e. it may 
be performed in his adoptive gotra, or in that of his 
ancestor's original birth. It appearing, in this case, 
that the adoption of the Plaintiff was by homams, in 
the presence of relations and of the god, his son^s 
Upanayana should be solemnized in Bhargava gotra^ 
being that of his adoptive father. 
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.Ho doubt, the issue of an adopted son, of the de- 
.scription termed dattay regularly adopted, belongs, like 
him, to the same gotra with the adopter : an^ the cere- 
monies of initiation {Upanayand) are to be performed 
in that gotra^ or family. I am not aware of any autho- 
rity for holding that the issue of an Anitya datta may 
be initiated in either family. An adoption, which ren- 
ders the party son of two fathers (dwydmushy&yana)j is 
not tinknown to the law. (See Mitacshara on Inh. 
ch. i. sect X.) But, in such case, the issue remains in 
the same gotray in which the son of two fathers received 
his UpanayanUy or initiation. C. 

This opinion is sufficiently correct. Nitya datta, 
and Anitya datta, distinctions made by some writers, 
are not improperly interpreted into permanent and tem- 
porary adoption. The Nitya datta neither returns him- 
self, nor dp any of his descendants return to the gotra 
of his natural father^ but remain from generation to 
generation in that of the adoptive one. The Anitya- 
datta does so return. He that is so adopted indeed re- 
mains, while he lives, in the gotra of his adoptive father ; 
but his son returns to his original one. Describing the 
Anitya datta, Vidyaranga quotes the following text 
from the Nernaya Sindhu. *^ That son to whom the 
'^prescribed ceremonies have been performed in the' 
" gotra of his natural father, as far as the tonsure, does 
'^ not possess the full qualities of a son — he is a tempo- 

H 
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^' rieury son only'* (Anitya datta). The author quotes one 
of the VAtiam of Satydsfiadha, which states the Anitya 
putra to be equivalent to the DwyAm&shyiy'ana^ or ton 
of two fathers ; and hence it follows, that he is to per* 
form the funeral ceremonies of both fadiera, the natu- 

» 

ral and the adopUV6* 

The result is, th&t' Nitya-Sttta is a Son adopted from 
the same gotra^ before, or after the ceremony of the 
tonsure; or a son adopted from a different :^otn0, before 
the tonsure ; Anitya datta is a son adopted from a dif* 
ferent gotra, after he has received the tonsure in his 
natural gotra. The performance of the tonsure is the 
cause of the temporary nature of the latter species of 
adoption. ' E. 
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ZILLA OF VERDACHELLUM. 

Nov. 14^ 1807. - . :. 
Vasuntaroya, v, Kistruyer. 

The Defendant is sued upon a bond given by his 
natural father, being one of several sons who was given 
in adoption to a peri^on not a party to the bond. The 
other sons, including the eldest, are living. — Is he liable 
to the action? 

Answer. 

An adopted is not liable for a debt contracted by his 
natural father. 

(Signed) 
Ir££Kavasa Churlor, Pundit. 

* Remarks. 

Being no longer connected with the family, 'ii2>r con- 
I cemed in the estate of his natural father, (Mitacsh. on 

) Inh. ch. i. sect. xi. 22. — Menu, ch. ix. 5. 14.) he can- 

not be held liable for his debts. C. 

To the same effect by x. E. 
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ZILLA OF CHINGLEPUT. 

M. Veneataroyer, v. Agusteapah Moodely. 

The Plaintiff sues for a debt due to him from De* 
fendant's son, Soorbaroya Moodely, who was long sincd 
given in adoption to Annah Moodely. — Is the action 
maintainable against the Defendant ? 

Answer, 
The money borrowed by Soobaroya Moodely is not 
recoverable from his natural father, the Defendant, but 
his son will be answerable for it when he comes of 
age; unless it was borrowed for the use of the De- 
fendant or his family, in which case the action is main- 
tainable against the Defendant. (0 

Refnarhs. 
This follows naturally from the entire separation of 
the son given for adoption from the family of his na- 
tural father. Mitacsh. on Inh. ch. i. sect. xi. 32. 

C. 



(1) On the ground of the debt having been contracted by the adopted, not 
ai a eon, tut as the agent of hii natural father. This mutt he luppUed, 
to give the full meaning of the sentence. — The opinion is correct. £. 
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ZILLA OF BELLARI. 

Dec. 13, 1808. 
Nursapah, v. Paupummall. 

Upon a question of adoption, the Pundit of the 
Court reported as follows : 

I 

jinstver. 

m 

It is held that, if a lad be adopted into a family, 
even where it is not the custom to perform hamam 
(sacrifice of adoption), he cannot be turned out of it at 
will. Adoption imposes upon the adopter an obliga- 

tion to educate and provide for the adopted as his son, 

* 

and he succeeds as such upon the death of his adoptive 
father. . 

Remarks, 

The inadvertent omission of an unessential part, as 
sacrifice is, even where it is enjoined, does not vitiate 
an adoption. 3 Dig. 244. 

The adoption being complete, it cannot be annulled. 
An adopted son may be disinherited for like reasons as 
the legitimate son. — (Mitacsh. on Inh. ch. ii. sect, x.) 
but he cannot forfeit the relation of son. C. 

Certainly : — however defective the ceremony, ^ and 
however small in consequence the spiritual benefit, the 
act of adoption cannot be set aside, on any account 
whatever; a/ortioriy not on account of any informality. 

R 
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ZILLA OF VERDACHELLUM. 
Dec; 30, 1807. 
Raman, v, Cootya Padayanchee. 

The Plaintiff having been adopted by a woman, bad 
she, subsequently, the same dominion over her pro- 
perty that she had before, so that a mortgage of a bouse 
by her .after would be good? 

The mortgage under these circumstances would not 
be good, to the prejudice of the adopted, if rightly 
adopted . 

Remarks. 

Presuming the property here spoken of as the wo- 
man's to have been what devolved upon her by the 
death of her husband, and not to have been her pro- 
per StridhanUj it ceased to be her's at the moment of 
a valid adoption made by her of a son to her husband 
and herself; in the same manner as property, coming 
into the hands of a pregnant widow, by the same means, 
cannot be used by her as her own, after the birth of a 
son. An adopted child is in most respects precisely 
similar to a posthumous ton. »From the moment of the 
adoption taking effect^ the child became heir of the 
widow's husband ; and the widow could have no other 
authority but that of mother and guardian. C. 
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' Women have legally no right to adopt for the trans- 
mission even of their separate property; and this is 
founded both on authority and reason; it does not 
follow, however, but that such a custom may obtain in 
the caste to which the parties in this case appear to be* 
long, namely, that of the Puller^ nearly the lowest of 
the Sudra tribes. E. 
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ZILLA OF VIZAGAPATAM. 

Question to the Pundit. 

If a boy that has been adopted die without issue, 
and unmarried, what becomes of the property of his 
adoptive father at his death ? Does it go to the natural 
father of the adopted, or to die widow of the adoptive 
one? 



Answer^ 

The widow succeeds to it by inheritancci as kgai 
mother to the adopted. 

(Signed) Pundit Appiah, Sastree. 



Remark, 

The answer is entirely consonant to the law. The 
dattaca having been given away by his father, the 
natural relation was annulled, and his father would no 
more inherit from him, than he from his natural finther. 

C. 
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MAUSULIPATUM, PROVINCIAL COURT. 

November 3^ 1803. 

Cooty Verty Cootapah, Appellant. 
Sambiah and Venkiah, Respondents. 



QuesUom referred to the Pundit of the Court. 

1. Is it- proved by the evidence given before the 
Zilla Court, that Basavannah, the father of Cootapah, 
theAppellanty was adopted by his maternal uncle, Moonta 
Satia Lingum ? 

Answer. — ^The adoption is not established, for. want 
of the oblation to fire. 

2. Is the declaration by a husband to his wife, that 
he had. adopted a particular boy, sufficient evidence, if 
proved, of the fact? 

iin#toer.— -The husband not being at liberty to adopt, 
without the privity [of his wife, a subsequent communi- 
cation would not be sufficient to establish the fact pf 
adoption. 

3. Is it necessary for persons of the Sudra caste to 
make the oblation to fire, in adopting ? 

Answer. — It is ordained that the husband and wife, 
among the Sudras, should be present, and that they 
should cause a Brahmin to make oblation to fire. 

(Signed) V. Narraik, Sastree. 
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Remarks. 

'' As to oblation to fire, the ceremony is prescribed; 
but the fact of its celebration may be presumed, if 
there be |io propf to the contrary. The inadvertent 
omission of a ceremony would not invalidate the adop- 
tion. (Jagannatha*s Digest, vol. iii. p. 244.) The 
wife must consent to the gift of a son ; but it is not said 
that she must be privy to the acceptance of one. — See 
Mitacsh. on Inh. ch. i. sect. xi. 9. and the note on the 
words ^^ whom, his fSftther. or mother gives." A sub- 
sequent communication to the wife would be evidence, 
but not conclusive. As to the third point, the answer 
of the Sastree is the received construction. — See Jag^ 
aanatha, voU iii. p. 262. But the learned of Mif hilfi 
contest the position." C. 

■ 

The former of these answers, if (as by their names 
they appear to be) the parties in the cause are Brah* 
mins, is correct. Not so the last ; for the Sastree does 
not ordain that the oblation to fire should be performed 
by any one at a Sudra adoption, and this for sundry 
good and sufficient reasons. E. 



i 



■ 

J 
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On the Legality, in the present Age, of the 
Crita, OR Son purchased for Adoption. — 
Mit. on Inh. i. xi. 16. 



Extract of a Letter from Henry Colebrooky Esq. to Sir 
John Rotf^Sy dated Calcutta^ March 14, 1812. 

According to the ancient Hindu law, purchase 
was one of the me^ns by which a son might be had 
ready made. This easy way of getting a family is no* 
ticed in Menu, in Jagannatha's Digest, and in the Mi* 
tacshara: and some remarks on the law relative to it 
will be found quoted from other authorities, i^ the 
notes to the translation of the last mentioned work. It 
will be there seen, that the child so adopted must be of 
the same tribe with the purchaser, and a younger son of 
the seller ; and the purchase pciust be expressly for the pur- 
pose of a son. No set form, nor any further condition 
seems to be requisite ; but the adoption is by purchase, 
not after it. I dwell on this point, because I gather from 
Sir Thomas Strangers questions, that, in the case before 
him, the purchase is not shewn to have been made 
specifically as of a son. Sir Thomas asks, whether 
adoption may grow out of purch^ise, and whether 
purchase can per se entitle the child to consider him- 
self as adopted ? To these questions 1 should answer. 
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certainly not. The buyer's actual desigrn to buy a son 
must be shewn to have existed at the time of the pur- 
chase ; though no doubt presumptive proof of such con- 
comitant will may be admissible, if direct evidence be 
unattainable. 

On this side of India, adoption by purchase is obso- 
lete, and considered to have been prohibited in the 
present sinful age of the world. The only practice 
analogous to it is the purchase of children by G(h 
sains, SannyasiSy and other professed ascetics, for initia- 
tion into their order of devotion,(^) the disciple becom- 
ing the* heir of the master. This however is not adop- 
tion, but a practice grounded on other provisions of 
the Hindu law, and on the peculiar customs of the 
mendicant tribes. 
' The DattaMifndmsa is no doubt the best treatise on 
Hindu adoption. 

I observe in books which I understand to be of most 
authority at Madras (for instance, the Smriti Chan- 
drica), the prohibition of adoption by purchase is assert- 
ed. I imagine this mode of adoption must be obsolete 
there, as well as here. 

(1) See Digeit, iii. p. 276. 
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Extract of a Letter from Sir Thomas Strange to Henry 
Coiebrooke^ Esq.j Calcutta, dated Madras, April 29 j 
1812. 

Sir John Royds was good enough under ; date ; the 
15th of March, to send me. your letter to him of the 
14th, on the . legality, in the present 1^, of adoption, 
among the Hindus, by. purchase. My . application 
to Sir John , for information on 1 the subject had re- 
ference to a cause depending in our Court Your letter 
did. not arrive, till .after the trial, with the substance of 
which, you are about to be troubled. But. I must re- 
quest you first to excuse . this . direct . address, . without 
permission or warrant ; a liberty which I can . alone jus- 
tify to myself,, under, the sanction of my friend Sir John, 
who will suppress my letter if it be improper, for which 
purpose I transmit it through him open. 

The^ action, was trespass by widows, against the 
young man . claiming to have been adopted by their de- 
ceased husband. The question arose upon the justifi- 
cation, on which the Court thought that he had failed. 
But it was not so confident of this, as not to be open 
to conviction, upon an application to set aside the non- 
suit that had been obtained, for a new trial: a rule 
for which having be^n granted, toward the close of our 
late term, and cause being to be .shewn against it in the 
next, it will be desirable to be as well prepared as pos- 
sible when it comes on again. With this view the 
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liberty is taken of thus troubling you on the occasion. 
Assuming the practice to continue legal in the Pe- 
ninsula, you seem to think that though the transaction 
purports to be that of a mere sale and purchase, vet 
the design might be shewn by evidence ; and I con- 
clude your opinion to be, that adoption appearing to 
have been the object, the boy purchased would be enti- 
ded to be coilsidered as a son. Though we had not 
the benefit of your judgment to guide us at the tiine, 
yet, averse to the exdiision of light, we admitted, as 
explanatory, att account of what was said to have 
passed at the time of the signing of the bill of sale, as 
well as of the acts of the deceased under it Such evi- 
dence, upon the principles of our law, would have been 
liable to question ; and, in fact, the counsel for the 
Plaintiffs reserved his right of protesting against it in 
the case before us, in the event of the verdict being 
against his clients. Enclosure B(i) is an extract of a 
letter which I wrote soon after to a judicial firiend in 
one of our provincial courts, with a view to his confer- 
ring with his Pundit on the whole of the subject, and 
letting me know the result I add it, as elucidatory of 
the trial. Our idea finally was, that, whatever had been 
in the contemplation of the parties, adoption never had 
in fact taken place, unless purchase was to be consi- 
dered as constituting it I have an opinion given in 

1808, by the Pundit of the Zilla Court at Verdachel- 
km, that an agreement to adopt is not an adoption ; 

(1) Post, p. 115. 
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and, in tliat case, he held a subsequent adoption of a 
different boy to be good. 

in the case nndeir consideraHon/ it was jn^ted foir 
the Defendant, that the purchase was an adoption, on 
the ground that otherwise! it must constitute ^laverify the 
igzistence of which by law the Court would not recog* 
nize/and, at all events, not iti tike ca^te of the Banyans. 
If slavery be competent by the Hindu law, there was 
&6 evidence before us of sufficient fblrd^ to cKtlude the 
possibility of it in the Banyan caste. That slavery' exists 
by ihe Hindu law, cannd;, I Ihink, be doubted. I have 
opinions that it does from living Pundits ; and Sir Wit- 
liam^ Jones (it is observable), in one of his charges, deli- 
Vered June 10, 1785, however neluctantly, admits the 
fa6t^ contending that it ought not to be tolerated but 
in a mitigated fbnn ; though, in the ccmclusibn, it' is 
true, he represents the sale of the human speisies as a 
traffic that had been condemned by the most respect- 
able Hindus in Calcutta, as repugnant to their Sasira. 
Supposing the evidence which we received to have been 

admissible, there seemed reason to believe that adop- 
tion had been in the contemplation of the parties ; but, 
as it did not appear to have ever takefi place, and as 
we did not conceive that the claim could stand upon 
the purchase alone, though cbupled with an intent, 
such intent not appearing to have be^n otherwise ever 
carried into execution, we disallowed it, reserving, if 
necessary, the general question pf the validity, at this 
day, of adoption by purchase. 

Upon this point, I have had some correspondence 
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since : with Mr. Ellis, collector of Madras, whom I be- 
lieve you know by character. He is personidly known 
to Sir John Rayds. Enclosure, letter CQ) contains 
extracts from it He seems to incline to the opinion, 
that the mode is still valid in this part of India, except- 
ing only among Brahmins. The text of the Smriii 
Chandricaj according to the extract accompanying one 
of his letters, declares it generally obsolete. But a re- 
ference to the Datta Mimamsa (it seems) confines the 
prohibition to the twice bom^ which Mr. Ellis says must 
be taken now to mean only Brahmins. This remark 
is made in a ^^note," which I take to have been fur- 
nished by some of Mr. Ellis's people ; it may be of ques- 
tionable authority. I have consulted the Pundits of 
several Courts upon the coast ; who, speaking (no doubt) 
with reference to the Peninsula, say, that it is not now 
leg^l, without entering into distinctions. 

The Mitaschara (the prevalent authority with us) is si- 
lent upon the point, though it contains a chapter expressly 
on the subject. Permit me to draw your attention to this, 
since (as was to be expected) it was relied upon in the 
case before us, in favour of the Defendant. Admitting 
the practice to have been abrogated in your part of India, 
it was contended, on the authority of the Miiacshara^ that 
such was not the case here. I have already -had occa- 
sion to observe, how Mr. Ellis, between reference and 
construction, avoids die authority of the Smriti Chan- 
dricOy which, without reserve or distinction, restricts 
inheritance in the Cali-yug, to the son of the body, and 
the son given. 

(1) Poat, p. 123. 
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Translation of Bill of Sale^ dated Shawena Bahoola As- 
tatnifj or list Auvarty of CaulaT^oocty yeatj answering 
to A. D. September 1, 17 98 ; — tef erred to in Letter to 
Mr. Colebrooke, ante^ p. 109. 

I, Bavoory Chitty Vencataraomoodoo Chitty, and 
my wife Lutchemy, both of us, do jointly give this bill 
of sale to Jaldoo Sorbaroya Chitty, of Madras ; that is to 
say, 

We have sold to you our fourth son, or boy of four 
years of age, named Pedda Chinnacasavaloo, for the 
sum of (25) twenty -five star pagodas, current money of, 
Madras; and having received the 'money, you have 
consequently a right to the boy ; henceforward we have 
no connexion with him ; you are to keep him accord- 
ing to your pleasure. There can arise no claim or 
controversy between lis respecting him; should there 
occur any, we bind ourselves to release it, and to con- 
firm him to you. In default whereof, we hereby en- 
gage to repay you the said principal sum . of twenty- 
five pagodas with interest, together with the charges 
you may have incurred for him from this date. Thus 
have we both voluntarily given this bill of sale. Wit- 
nessses, Tagooramoody Chinnasamiah, Voopatoory 
Appana Chitty, Mandauroo Govindo Chitty, and 
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Chinne Vencapa Chitty, with whose privity this bill of 
sale is drawn by Madary Soobarcyloo. 

(Signed) 
Bavoory Chitty Vencatabaumoodoo, 

Witnesses, 

Taooouamadoo Chinnasamy, 
Voopatoory Appanah, 

GOVINDO, 

Chinna Venkiah. 

(Signed) 
Rang AN A DOM, Court Interpreter. 

[A true translation, as near as can be, from the Gentn 
language.] ^ 

Questions. 

1 . Is adoption by purchase legal in the present i^e, 
according to the Hindi! law? 

2. Supposing it to be so, does purchase alone con* 
stitute it ? 

3. If not, can it grow out of purchase, supposing 
adoption to have been intended, and the boy pur- 
chased to have been treated by the purchaser as his 
adopted ? 

4. Is B, according to the case as stated, to be taken 
to have been adopted, so as, A being dead, to be enti* 
tied to succeed to his estate, by right of adoption.(^) 

(1) For aaswen to the sibove qaettioiui, vid. pott, p. If 9. 
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B. 

Extract of a Letter from Sir Thomas Strange^ dated 
March, 1812, referred to in Letter to Mr. Colebrooke, 
ante, p. 110. 

I EXPKCTED from you, before this, the extracts you 
were so good as promise me from the Shaster, on the 
subject of adoption by purchase. In the mean time, 
our term having commenced, the cause in question has 
been tried and disposed of, subject to the right of the 
losing party to call upon us to review our opinion. 
The action was brought by two widows against the 
Defendant, who claimed as the adopted son of their 
deceased husband. His case was, that he had been 
purchased by the deceased some years ago of his na- 
tnitl parents, who had sold him on account of distress, 
for twenty-five pagodas; having previously disposed 
of two others in the same way, pnder similar circum- 
stances. There was a deed executed on the occasion, 
of which I enclose you a translation. The mother of 
the boy swore that adoption was the object; that he 
had been bought and sold to be adopted, and that 
otherwise no consideration earthly would have induced 
her and her husband to have parted with him. Her 
husband did not attend, being said to be ill as well as 
aged ; living at the distance of about thirty miles from 
Madras. There were other witnesses, who swore to 
ike same effect, as to the intention and view with which 
the purchase was made ; and it was pix)ved that the boy 

i2 



ll(i APPENDIX TO 

had been «o far treated as a son, that be bad been 
dressed, and ornamented, and sent to school as one ; 
and had also accompanied the deceased on a pilgrim- 
age, and bad occasionally visited and been seen by 
bis friends here, so dressed and adorned. It was fur- 
ther proved that, upon marriages, in the caste to which 
the parties belonged (being that of Banyans), it was the 
custom for an officer of the caste, employed for the pur- 
pose, to carry balls of rice about to each family. - > That 
the practice was to give four balls to the head of each 
for all the members of his family (as contradistinguished 
from his servants), or eight, if he happened to be one 
of the monthly members of the caste. The deceased 
was a monthly member, and had had eight upon these 
occasions. There was a servant in the family to whom 
the Oomadee (for so he is called) used to give four on 
the same occasions. It did not appear whether, had 
there been more in it, each would have received four, 
or whether four was the customary provision for all the 
servants. It was proved that, upon the young jnan in 
question becoming an inmate of the house, which he 
did at the age of about five, it made no difil^rence as to 
the number of the balls given to and . received by the 
deceased; inferring (as contended for the Defendant), 
that he had been considered as his son. It was ad- 
mitted, that no ceremony of adoption had taken place, 
at the time of the purchase, or after; as also, .that,. in 
th^ other two instances of sales by the .parents of the 
boy in question, the regular ceremonies 6f adoption 
had followed. It was not pretended that the . deceased 
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had ever called the boy his son/ or introduced him to 
any one as his son ; or that, in the space of fourteen 
years down to his death, there had been any transac- 
tion or communicatio'b whatever between him and the 
parents of the child, : subsequent to the execution of the 
bill of sale, : from : which adoption could be inferred, as 
an act. distinct from what might be considered as re^ 
suiting from the treatment of - tljie boy, coupled with the 
bill of sale. It appeared that, in the latter part of his 
life, the deceased's regard for him had ceased; that he 
had stripped, and occasionally punished him with igno^ 
miny; and finally lefl himto seek protection from an- 
other ^ member of the family, for whom h6 had, in con- 
sequence of a misunderstanding, been recently provid- 
ing a separate maintenance. ' 

The Court agreed with the counsel for the Defendant, 
as a general proposition, that adoption was indefeasi- 
ble, inasmuch as it deprives the adopted of the rights 
belonging to ;him*^ 'in : his natural family, and conse- 
quently that ^having once 'taken place, it was not cdm7 
petenit to the person ado|)ting, capriciously, by any act 
of his, to deprive the adopted of his Required rights, 
incident to adoption. > But it thought that, under the 
circumstances of this case, the Defendant could not be 
considered as having ever been adopted. It took it, 
that the transaction having been reduced to writing at 
the time, it might be expected * that adoption should 
appear upon * the ' instrument, if such had been really 
the object; more especially, as it was not pretended, that 
any thing in the nature of adoption had followed its ex- 
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ecution ; since, otherwise, it would be to turn that which 
purported to be a mere dry bill of sale, into an instru- 
ment of a very different description, contrary to what 
the Court could, with any thing like confidence, see 
had been in the contemplation of the parties at the 
time ; and that the danger of the interpretation con- 
tended for was the greater, in a case in which the claim 
was set up after the death of the owner of the estate, 
and person whose obsequies were to be performed* and 
attempted to be supported principally by the evidence 
of the mother of the boy, who had a manifest interest 
in getting it established. The Court was aware that, 
by the Hindu law, it was more than doubtful, whether 
the mother was admissible in this case ; but the English 
law is not so rigid in its admission of witnesses ; and, 
though we attend to their laws in matters of inheritance 
and contract, where natives are the parties, yet, so far 
as evidence only is concerned, we in general adminis- 
ter justice to them, in the Supreme Court, upon our own 
principles. Be the mode of adoption what it might, 
this seemed indispensable ; that, at whatever thne it was 
contended to have taken place, it should be shewn by 
the claimant, that the operative expressions had been 
used, indicative of the disposition to give, or to become 
adopted on one side, and to adopt on the other. The 
Hindu law has not prescribed any particular expres- 
sions on the occasion ; nor does it require that adop- 
tion should be by writing. But it has provided, that 
the intent shall be expressed at the time; and, if the 
transaction be by writing, its whole genius and course 
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teaches us to look for it there. Neither is the per- 
formance of ceremonies essential to the validity of adop- 
tion, as conferring civil rights ; and the want of them 
therefore could not be pleaded in bar to a claim of this 
nature ; but it is undeniable that, with reference to it, 
considered as a merely civil transaction, they are of in- 
finite consequence in point of proof; and it follows, 
that whoever insists upon a claim of the kind, has a dif- 
ficulty in point of evidence to get over, no cereigonies 
appearing to have been performed; especially if the 
claim (as in the case before the Court) was founded 
upon a writing, from which it is far from being to be 
collected, that adoption had •been in view. That the^e 
is a ceremonial for adoption by purchase, as well as for 
other modes of adoption, see the Mitacshara, p. 312. 
(15.) It had been contended by the counsel for the 
Defendant, that the Court would presume any thing, 
and tean to any construction, rather than admit that a 
boy had been sold to be a slave, which it was also as- 
serted was illegal in general, and without precedent in 
his caste. The Court, in answer to this said, it did 
not know that slavery was illegal by the Hindu law, in 
times' of distress; but that, at all events, the practice 
was too notorious to admit of an argument being dravm 
from its illegality, agaipst its existence in a particular 
case; that the question for the Court to decide was, 
whether the claim to adoption had been supported, in 
opposition to the claim on the part of the widows, 
which could not otherwise be disputed. That if it were 
not, the boy still remained the child of his natural pa- 
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rents ; he could perform their obsequies ; he would be 
entitled to share their estate, if they had any; andthat, 
so far, no injury had been done him. That, should the 
widows insist upon other rights, and be advised to in- 
stitute a claim against him, founded on. the bill .of sale, 
considered . as a mere and absolute transfer of him to 
their deceased husband, it would then be time enough 
to inquire into its validity as such, and declare its legal 
ejflfect. 

Upon these principles, it seemed to the Court, that 
the fact of an adoption by purchase had not been made 
out, so as to raise the question of law meant, to be agi- 
tated, as to the legal validity of such an adoption; and, 
upon these . grounds, the claim of the Defendant was 
dismissed, without calling upon the widows to gO into 
evidence to repel it. The trespass was proved, and 
the question arose upon the justification. 

Had the deed purported to have been a deed of 
adoption by purchase, or could we have seen that such 
was its eflfect, the questiot\ remained, whether there' can 
be an adoption of the kind, by the existing Hindu law. 

The authority of. the Smriti is express, that the filia- 
tion of any but a son legally begotten, or given in adop- 
tion by his parents, is a part of ancient law abrogated 
in the Cali age. See " General note" at the end of 
Menu, 6th ed. p. 366. It is said by Sir William Jones 
(same page), but not speaking of this text in- particular, 
that the Smriti is quoted, without the name of the le- 
gislator ; and, of all the prohibitory texts collected and 
arranged in that note, he remarks that none pf them, ex- 
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cept that of Vrihaspati, are cited by Calluca Bhatta, 
his favourite commentator. Vrihaspati then is ad- 
mitted to be an authority, having received the sanction 
of Calluca. But Vrihaspati (in loc. dt.) mentions the 
distinction between : the three first ages and the fourth, 
with reference to the mode of acquiring sons; observing, 
'^Thus were sons of many different sorts made by an- 
^' cient sages ; but such cannot now (he says) be adopted, 
'^ by men destitute of those eminent powers." — Is it not 
most reasonable to think, that he meant should be under- 
stood here, what is by others more distinctly expressed, 
namely, an interdiction, in the present age, of all but 
the son lawfully begotten, and the son given in adop- 
tion, t. e. the chief of each set, according to a distribu- 
tion made by some of the Hindu Jurists, into sons 
INToper^ and improper ; in other words, sons by birth, 
and sons by adoption? The Adityapurana is equally 
express on the subject with the Smritu See Dig. 
vol. iii. p. 272. 8vo. ed. sect. viii. " On the Son given T 
and, I think, ^ subject to other lights, we must consider 
the law as well summed up under the title '^ On the 
Adoption of Sons;" sect. xv. p, 289, same vol. where it 
is stated that ^^ among these twelve descriptions of sons, 
" we must only now admit the rules concerning a son 
" given in adoption, and one legally begotten ; — ob- 
'^ serving that the law concerning the rest has been in- 
'^ serted, to complete that part of the book ; as well as 
" for the use of those, who^ not having seen such prohi- 
" bitory texts, admit the filiation of other sons." 

(1) See preface to Menu* p* 14. 
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I have troubled you a good deal ; and had no idea 
when I sat down of ^ saying so much on the subject* 
After all, I have given only the outline of a long trial; 
though I do not believe I have omitted to mention any 
material circumstance. I wish you could be at the 
pains of stating to your Pandit (by way of conference) 
what I have said, and of letting me know how far he 
Hanks we have been right, if you have suflSicient confi- 
d€»ce in him for such a communication. 
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c. 

Ejctracts of Letters from Mr. Ellis of Madras, to S&r 
T. S. referred to in Letter to Mr. Cokbrooke^ ante^ 
p. 112, 

NEiTHEa Vijnjaneswara nor Jimuta Vahana (a 
translation of whose work also you have got) make 
any very particular mention of sons purchased. They 
enumerate the twelve descriptions of sons in the usual 
way» and make the customary distinction between those 
who are heirs, and kinsmen ; and those who are heirs, 
but not kinsmen; among the lattor is included die son 
purch€ised : so that the right of succession in this de« 
scription of son is fully admitted by these authors. Vij- 
nyaneswara prescribes a certain ceremony for adoption, 
such as assembling kin, informing the king, Sec., which 
he states as equally to be observed with respect to a son 
purchased. 

In the Digest, translated by Mr. Colebrooke, Jagan^ 
natha states (I believe) that, in the present age, certain 
descriptions of sons, and, among the rest, the son* pur- 
chased, are not lawful. He is at variance here with the 
above mentioned authorities, and with practice; for, 
with some castes in this part of India, the mode of 
adoption is uniformly by purchase. Among others 
again, the Brahmins for instance, this and other modes 
are not customary. Jagannatha's statement, therefore, 
should not be received without limitation. 
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I am afraid you will think me negligent, in not send- 
ing you before the extracts I promised respecting the 
son purchased ; it has arisen wholly from my not hay- 
ing been able to procure a perfect copy of the Smriti 
Chandrica, until Saturday. — My copy of the Madhavi- 
jam I have mislaid; and I cannot find another at 
Madras; but I have, beside the Smriti Chandrica, made 
extracts 'from the Datta Mimamsa, and other works 
within my reach. .- 

The principal point in question respecting the son 
purchased, namely, whether the act be lawfrilin the pre- 
sent age, is not made 'very clear by these- extracts; 
though, taking them altogether, ' the inference seems to 
be, that it is forbidden to Brahmins only. This de- 
pends on the ' meaning of the word Durjate (twice- 
born) ; which, in former ages, . included . Brahmins^ 
Gshatriyas, and Vaisyas ; but, in . the present, is gene-^ 
rally understood to be' confined to Brahmins, these 
only performing the Oopanayanum^ or ceremony of 
tying on the sacrificial cord ; whence the second birth, 
with the texts of the Veda. ' ' . . , 

If the legality of the act in purchasing a son be ad- 
mitted, the extracts dhew sufficiently his rank, and the 
share to which he is entitled. 
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Translations of Extracts from various authorities rela- 
tive to a son purchased; accompanying Extract of Let- 
ter from Mr. Ellis, ante, p. 123. 

1. — JPatta Mimamsa. 

The taking of any of the twelve descriptions of 
sons, except the adopted son ^ and the son of the body ; 
human and equine sacrifices ; and intoxicating liquors, 
are to be avoided by twice-born (Durgati^ Brahmins) 
in the Caliyuga. 

2. — Brihat Gautama. 
Those who become made, adopted, purchased, shall 
belong to the gotrum, (tribe,) but not to the sapendya, 
(kindred,) of their adoptive father. 

3. — Brihan Menu. 

Text. 

The sapindata (connexion of kindred) between sona 
nAoftei, purchased, &c. and the. sower of the seed, 
(the natural father,) is like that of kinsmen in the fifth 
or seventh degree; but the gotirum is that of .their pro- 
tector (adoptive father). . ' 



*. •• 



Commentary. 

*' The sower of the seed.*' There is indeed the 
sapindyam (relationship) of matter, blood, and body 
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of the procreator, but not the sapindya (relationship) 
of gotra (tribe,) in like manner as a virgin, whose 
gotra (tribe) is according to her father's genealogy, 
but her santati (affinity) is with him who has received, 
or protected her. 

4. — Gautama Dharma. 

Note. 

The text and commentary are jointly translated. 

The son of the body, or the son whom his mother 
conceived by connexion with another man by order of 
her husband, or a son who has been adopted, or a pu- 
tative son, or a son conceived by his mother in adul- 
tery, or a son rejected by his natural parents, — all 
these sons are entitled to the estate of the person who 
has adopted them; they are likewise said to be of his 
gotrnim. 

A son bom of an unmarried girl, or one conceived 
by a woman before, but bom after marriage, or a son 
by a twice married woman, or a son bora of an ap- 
pointed daughter, or a son self given, or a son pur- 
chasedf-^'^ese sons are said to be of the same gotrum 
with that of the person who has adopted them, &c. but 
they are not entitled to his estate. 

If, of the twelve descriptions of sons, the first do not 
exists the second is entitled to the estate of the adopter, 
and also to offer the pindah in his name ; and so of the 
rest. 
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6. — Smriti Chandrica. 

The taking of any of the eleven descriptions of sons 
.oUowing the son of the body, was admitted in the 
former ages; but^ in the Caliyuga, the adopted son 
only; as in the text beginning, " The taking of any, 
" except the adopted son, and the soh of the body^" 
which prohibits the taking of any of the rest in the 
Caliyuga. The substituting of a daughter for a son is 
also prohibited, being included among those rejected 
in the Caliyuga. Thus it is to be observed that, in 
the event of the failure of either the son of the body, or 
a grandsoil, a man may adopt a son, but not take one 
of any other description. 

Note. ^ 
As the Smriti Chandrica goes expressly on the au- 
thority of the text of the Datta Mimamsa, the first in 
these translations, it ought to be considered, though 
worded generally, as applying only to the twice-born. 
Brahmins, to whom it is limited in the second number 
of that text. 
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Extract of Letter from Mr. Colebrooke to Sir T. S. dated 

Calcutta, May 18, 1812. 

I HAV£ been favoured with your letter of 29th 
ApriljQ and have great satisfaction in communicating to 
you all the information I possess on the questions of 
Hindu law, to which it relates,.(^ I beg you would at 
all times command me, without scruple or hesitation, 
and consider any apology for doing so as entirely su- 
perfluous. 

I now forward my answers to the questions on the 
case of the alleged adoption by purchase, and on that 
of a will by a Hindu of an undivided family, as well as 
upon slavery. 

From the extent of research on the first question^ 
which I observe in the papers you were so good as to 
•send to me, I conclude you veill not be averse to be 
troubled with a large collection of passages, on the 
points of Hindu law, which have engaged the attention 
of, your Court* . I shall accordingly transmit copies of 
numerous, and copious extracts, from legal authorities, 
to which I have referred in a general manner in my an- 
swers, I fear they may not be transcribed in time to 
accompany this letter, which I am unwilling to keep 
back, as you desired an early answer. They shall how- 
ever be forwarded in a few days, and may perhaps 
reach you before the causes, depending in the Court, 
come on in the next term. 

(1) Ante, p. 109. 
(f) Ante, p. 114. 
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Accampaf^ing Letter from Mr. Colebrookey of 1 8th May ^ 

1812y ante, f. 128. 

Question 1. 

Does purchase alone amount to adoption? or can 
adoption grow out of it ? 

Purchase alone does not, I apprehend, amount to 
adoption. To constitute adoption by purchase, there 
must be an express, and specific acceptance of the boy 
as son, the child being surrendered by his parents in 
consideration of a price p^d. The following extracts 
from my collection of passages of law, relating to , this 
form of adoption (copy of which I enclose), appear to 
me to declare that very distinctly : 

'' A child, sold by his father and mother, and re- 
'< ceived as. issue, is a soji bought." Sulapani. Com. on 
Yajnyavalcya. 

'^ The son bought is son of him by whom he is pur- 
^< chased, that is, by whom he is taken with the will, 
'^ let this be my son'' Nandi Pandita. Com. on Vishnu. 
(Author likewise of the Datta Mimamsa.) 

From these passages, joined with the direction in 
Vijnyaneswara's Mitacshara, that the same forms of 
publicity are to be observed in this, as in the adoption 
of a son given, it seems to follow, that the child should 
be received with the purpose publicly declared, or dis- 
tinctly manifested, that the child shall thereby become 

K 
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son to the buyer. The mere intention, that the child 

now purchased shall be adopted at a future time, not 

being followed by actual fulfilment of such intention, 

cannot constitute adoption; nor could a purchase, 

which was made with a difierent design, be converted 

into an adoption of this sort by subsequent acts. 

' The essence of adoption by purchase is a sale on the 

one part, and a formal acceptance on the othet, asf^fa 

son ; in the same planner, as the essence of thft adoption 

of a son given, (which is the common form,) is th« pSt 

on the one side^ and the formal acceptance of the child 

as a son on the other : and the rest of the ceremonies 

prescribed are the same in both forms of adoption, and 

may b^ completed in pursuance of the adopter*!) inten^ 

tion, by others for hitt, if he should die prematurely. 

The unintentional omission of some part of th<im by the 

adopter would hardly invalidate the adoption; thouglk 

the wilful omission of the whole by him might have 

that effect : since the performance of the ceremotiy 6f 

tonsure, and other rights, in the family of the adoptfef, 

is indispensable to the completion of the adoption in 

the one form, and must, I conclude, be held to be so in 

the other; conformably with the doctrine of Vijily- 

aneswara, concerning the observan<^e of similar fbrikU 

in these various modes of adoption. I think it right, 

however, to observe, that, in the kindred case of the 

Critremay or son made, the mode of adoption, as prM»- 

tised in those of our provinces in which it prevuLs, is 

very simple; being completed by the declaration and 

consent of the parties, without ajiy religious cereiao^ 
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mm. The Dattaca Mimamsay on the contrary^ holds 
the performance of these rites to be indispensable in the 
iastattce of the Critrema^ as well as the Dattaca^ both 
which formic of adoption that author considers to be now 
legal ; and the omission of them by the adopter reduced 
the child to the condition of a slaves Under this ex- 
position of the law on this point, the same must be 
affirmed concerning the Crita^ or son bought, if this be 
considered as a mode- of adoption now lawful, since this 
writer's authority is recognised in the South of India ; 
the religious rites must be then admitted to be essential 
to an adoption by purchase. 

Question 2. 

Is adoption by purchase legal, according to Hinduf 
law, as it prevails in the Peninsula of India? 

I should not hesitate to pronounce it illegal, were it 
not £3r the information furnished by Mr. Ellis, that^ 
with some castes, in diat part of India, the mode of 
adoption is uniformly by purchase. It is true, as re-* 
marked by Mr. Ellis, that Vijnyaneswara, in the Mi-* 
tacshara, does not declare this, and certain other modes, 
to be now unlawful ; but numerous authorities, includ- 
ing the best commentaries on that work, concur in 
affirming its illegality. I enclose a collection of pas- 

sages relative to this point, which clearly establish it 

« 

The author of the Datta Mimamsa, whose quotation 
of a passage concerning* its unlawfulness in the case of 
m Brabmin, or twice-born man, is relied upon by Mr. 
S&ifl, as a restriction of the prohibition to that tribe, 

k2 
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iand who was himself a commentator on the Vijnyanes-' 
wara, has expressly treated the question, both in the 
Datta Mimamsa, and in his Commentary on Parasara; 
and explicitly declares, that any other adoption but 
that of a son given, or of a son made, is prohibited ; no 
other sons but these, besides legitimate issue, being 
permitted in the present age : and he marks no distinc- 
tion of tribe, nor restricts the rule to the Brahmin, or 
the twice-born. I think there must be some error in 
the quotation in question. But not to trouble you widi 
a critical disquisition on the passage, I will state my 
reasons for thinking so in a separate memorandum, to 
be communicated, if you think proper, to Mr. Ellis; — ^for 
whose knowledge and acquirements I have a great 
respect. 

In the accompanying collection of citations frcHn au- 
thors, some will be found (but not of writers whose 
works are received in the South of India), which admit 
the adoption by purchase to be still lawful: and, if the 
practice do actually prevail, as a received and acknow- 
ledged custom, in any part of the territories of Fort St. 
George, it must rest on some such reasons as are given 
by the authors here alluded to. 

However, from the answers of the Pundits of Chit- 
toor, and Verdachellum, and even Trichinopoly, I should 
certainly conclude, that adoption by purchase was not 
understood to be lawful in that part of India. The first 
expressly say it is not; and the latter converts this into 
the common adoption, viz. — that of a son given, by 
turning the purchase money into a present. .It argues^ 
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I think, his conviction, that adoption cannot be simply 
by purchase, as the law now stands. 



Question 3. 

4 

Admitting adoption by purchase to be legal, is B, 
according to the case as stated, to be taken to have been 
adopted by A, so as to be now entitled to succeed by 
right of adaption to his estate ? 

There is no proof of actual adoption. The bill of 
sale is no evidence of it; on the contrary, the tenour of 
that document is incompatible with the supposition 
that adoption took place at the same time with the pur- 
chase. The testimony of the mother, even if credit 
be g^ven to what she deposes, does not go to an adopr 
tion ; but to a promise of adoption to be made at a fu- 
ture period. From the facts, as stated, it is highly pro^ 
bable that the purchaser did entertain at one time an 
intention of adopting the boy, but afterwards changed 
his intention, and never did perform any of the ceremo- 
nies attendant on adoption, or consequent to it, nor 
ever did declare^ in an express or formal manner^ that 
he took the boy as his * son. B, therefore, cannot be 
considered to have been adopted by A, nor be entitied 
to succeed by right of adoption to his estate. 
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Accompanying Letter from Mr. Colebrooke, May 18, 

1S12; ante, p. 128. 

I APPREHEND there must be some miitake in regard to 
die passage quoted by Mr. Ellis from the Datta Mi** 
mamsa. In two copies of Nandi Pandita's Datta Mi** 
mamsa in my possession, one procured at Benares^ the 
other in Bengal, the texts cited by the author are, 

1st Vrihaspati. '^ Sons of many different aorta wem 
^^ adopted by ancient sages ; but such cannot now be 
*^ adopted by men destitute of those eminent powers." 
2nd. Saunaca. '^The takii^ as a son any odier but 
^' the son given, and the real son ;" " DattauragetMre* 
^^ shautu putratevina pangrahah.'' The sentence is left 
incomplete in both my copies, and is not followed by 
the words which Mr. Ellis translates "Human and 
" equine sacrifices, and intoxicating liquors, are to be 
^ avoided by twice-born in the Caliyooga?'* The he- 
mistiek above-cited from Saunaca is the same, which is 
quoted without the author's name in the Smriti Chan^ 
drica, and is part of a very long passage of Saunaca, 
consisting of many stanzas inserted at full lengdi in 
Nandi Pandita's Commentary on Parasara ; (ch. i. v. 33.) 
enumerating various practices authorized in former ages, 
and forbidden in the present; but containing no restric- 
tion of that prohibition to any particular . tribe. The 
author had, a. few lines before, cited from the Brahma 

purana, the same stanzas which are quoted in the note 
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to Sir W. Jones's translation of Menu from the Aoditya 
purana, and which teraiinafte with the following hemi** 
stick; the sacrifice of a man^ and of a horse, and in- 
toxicating liquors, are to be avoided by the twice-^bcMii 
in the Cali ?Lge ? ^' Narasiva medkan Ma<fy4mcha Calan 
^^Varjyan Devijatilhah'' In commenting on the pas- 
sage of Parasara, which gives occasion for these quota- 
tions, and which expresses that blame is not to be imputed 
to the twice-born, for practising in former ages observ- 
ances which were then authorized, the commentator 
adds, "Nor to the Sudra, and other tribes;" \^hich 
shews that he understood the inferior tribes to be affect- 
ed by the general prohibition, against practices formerly 
observed, but now forbidden. 

In afterwards commenting on the passages cited by 
him, containing such prohibitions, he considers that 
which relates to intoxicating liquors, as intended to for- 
bid the use of all sorts of inebriating liquors to the 
three twice-born tribes, or rather to six tribes including 
the Murdhavemta, and others bom in the direct order 
of classes, excluding therefore from this particular rule 
the Sudra^ and inferior tribes. In his subsequent com- 
ment on' the passage concerning adoption, he notices 
no restriction of caste, biit states the rule as a general 
one; and quotes Vrihaspati's authority, in confirmation of 
Saunaca's. . 

From these circumstances, I am led to think, that a 
line taken from the Parasara above mentioned, had been 
interpolated immediately after the passage quoted from 
Saunaca, in the copy of the Datta Mimamsa which 
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Mr. Ellis used: and that the author of the Datta Mi- 
mamsa does not consider the prohibition of adopting 
o^er sons but the Dattaca and Critrema^ as confined 
to the Brahmin, or twice-born; but as extending equally 
to all the Hindu castes. 
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Extract of a Letter from Mr. Ellii, to &r T. S. 

diUed June 8, 1812. 

I HAV£ been favoured with your note^ enclosing Mr. 
Colebrooke's paper. 

If you will have the goodness to return me the ex- 
tracts I sent^ (of which I have no copy,) I will refer to 
the original, and endeavour to verify the text to which 
Mr. Colebrooke objects. In usage of qaste, in general 
customs, in religious acts, the mode of conducting the 
religious ceremonies, &c. &c. the Draveda, or Souths 
western division of India^ diflfers so much from the 
Gatuhy or North-eastern, that, if additions or variaticms 
are, on comparison with the Gauda copies, found in 
the Draveda copies of books of authority, they ought 
by no means to be lightly received as interpolations, or 
mistakes ; if supported by the coincidence of a number 
of copies, they constitute, if they occur in law-books, 
the law of Draveda^ however it ma/ differ from that of 
Gauda. The reason of this is not difficult to ascertain. 
The Brahmins, in introducing into this part of India, 
their laws and religion, were obliged in many things, to 
conform to the opinion of the aboriginal inhabitants, 
though in many instances immediately opposed to their 
prejudices ; hence the Sudra high priests, in most of the 
&va Pagodas on this coast, the indiscriminate female in- 
tercourse, and succession in the female line in Malabar, 
the primogeniture succession to landed estates among 
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the Velmaworij and other northern tribes, the exclusion 
of widows from succession even among the Brahmins; 
&c. the truth beings that the law of the Smritis, unless 
under various modifications, has never been the law of 
the Tamil, and Cognate nations. 
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Paper by Mr. Ellisy communicated August 16, 1812, in 
answer to Mr. Cokbrooke's pap^^ ant^, p. 134. 

The following observations, on the subject of Mr. 
Qcteb^ooke's paper, are offered with all the deference 
due to his superior knowledge; and, indeed, after likt 
opinion he has expressed, would not have been offered 
at all, did I not believe it will be fonad, that, in the Dra- 
vida division of India at least, not only the strict letter 
of ihe law is frequently superseded by local customs, but 
that the propriety of these variations are systematically 
defended, and the argument in support of them, ready 
in the mouths of all here, who consider themselves 
lawyers. This argument, as far as it is applicable to 
the present question, I shall here state. 

It is admitted by all, that, at the commencement of 
the Cali yx>og, many laws before prevalent were re- 
pealed, lest^ in this sinful age, they should become the 
cause of criminal actions. The most prominent, among 
these, is that remarkable provision, in which bo<ih the an*- 
cient Jewish s^d the Hindu laws nearly coincide, namdy, 
the f^pointment of a widow ^^ to raise up seed" to her 
husband, by the instrumentality of a near relation. This 
all agree to be abrogated by law, and to be now illegal in 
practice ; the purity of primeval ages having ceased, its 
tendency is evident; it require: no argument to discoun* 
tenance it, since none eould make it clearer than it is at 
the first glance. 
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But, though this be admitted, there are some prohi- 
bitions, that relate to acts from which neither breach of 
morality, nor even irregularity, as regards ceremonial 
rites, can be inferred; and these, by common consent, 
are not considered imperative. The cases usually c^ted 
are,— 

The immolation of the victim, and the prepantion of 
its flesh by Brahmins. 
^ Sale of the Swna vine by Brahmins. 

Performance of pilgrimage, to distant places, by a 
householder. 

Intermarriage with the daughter of a maternal uncle* 

These are all prohibited ; yet, notwithstanding, the two 
former are known to be generally practised, the third is 
thought to be meritorious : and, with respect to marriage 
with the daughter of the maternal uncle, so contraty is 
the practice to the precept, that the intermarriage with 
such a relation, if she exist, is considered incumbent. 

M^ence then shall it be said, seeing that universal 
.practice is against it, that the prohibition contained in 
the text, Dattauras itareshantUy is more binding than 
«ny of tiiese ? It cannot be assimilated certainly to tiie 
text, Vidhavayah prqjotpataw devanisyaniijqjanam^ re- 
lating to the appointment to raise up seed ; for what are 
the immoral and pernicious consequences which may 
be expected to result from it? If it be not meritorious, 
like the performance of distant pilgrimages by domestic 
men, nor incumbent, like intermarriage with the daugh- 
ter of a maternal uncle, it is at least indifferent, like the 
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immolation of victims, or the sale of the Sofnia vin6 by 
Brahmins. . 

Again, let us see if there exists in point of morality or 
policy, the same ground to prohibit the son purchased, 
as for the prohibition of other descriptions of sons, to 
whom the text appears to relate. With regard to the 
Cshetrqja, (the seed raised up to a husband,) it is included 
in the general argument above. The admission of the 
Sahodiffahf (son of a pregnant widow,) and of the Cam- 
nahy (son of an unmarried girl,) to equal privileges 
with sons of the blody, and adopted sons^ tends evi* 
dendy to encourage want of chastily in women<. That 
of the P/mnarbhavahy (son of a twice-married woman) has 
a like tendency to alienate 'the affections of women irpm 
iikeit husbands, and to encourage the abomination of 
second marriage. To admit the gddfhatpanay (son 
of unknown birth) leads to confusion of castes, and, by 
consequence, the subversion of the established order of 
'society ; — while, to legalize the Swayandattahy and Cru- 
trimahy (son self- given, and self-sold,) is to encourage 
filial disobedience. — ^The immoral or pernicious tendency 
is clear in all these instances ;Q) but, how is it so with 
regard to the Critdy and other descriptions of prohi. 
bited sons? Can it be said that avarice is encouraged 
by the purchase ? The objection, applicable at all only 
to the natural father, is removed, by considering the 
price in the nature of a conciliatory present, such as is, 

« 

upon several analogous occasions, enjoined by the law, 

(1) See the eaoineiatioii, poet, p. 189. 
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From this examination, it appears, that, as opposed !• 
. other questionable modes of filiation, the one in dispute 
is unobjectionable; so that, though there should be no 
authority for it beyond custom, it should be admitted, 
upon the principle of the old law, provident as it was 
against the failure of sons* 

In the foregoing sketch, the argument is confined to 
the question respecting a son purchased; but it is ap* 
{dicable, mutatia mutandis, to a variety of other points, in 
which the practice of the various tribes of Dravada diffai 
from the received law, as contained in the Souitis or 
their commentaries. It would be difficult to eQumerale 
all the practices not merely unsupported by, but, as hei« 
assumed, in direct oontradictioa to, the law of the 
Smritis. Among the more prominent are, \. The in* 
discriminate intercourse of females, consecrated by the 
marriage rite, with all males of equal or superior cast^. 
and other customs prevalent in Malay alam, said to haye 
been introduced by Sancarachatya. 2« The admission <^ 
primogeniture (though the preference of the elder son 
in the Caliyuga be forbidden) with respect to landed 
estates, to which regalities are or were attached* 3. The 
division of estates, in case of one person having sever 
yal families by different women, among the families lit 
equal shares, without reference to the number of per* 
sons in each>Q 4. The exclusion of females from inherit- 
ance, according to the prescribed order of successKHi, 
&c. &c. These instances, and others relating to tfa^ 
conduct of religious ceremonies, and the superintend- 

(1) SeeTol.i. p. 181. 
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6&oe of religious estoblishments, in which the infmor 
eutas are allowed to assert a pre-eminence oter the 
Brahmins, clearly prove, that though the latter were 
successful in extirpating the aboriginal religion of the 
SoQthy (that of the Samsmr or Jmner^) they succeeded 
but partially in introducing the laws of the Smritia^ 
and were obliged to permit -many inyeterate practices to 
continue, which they found it impossible to abolish. 
That they should have endeavoured since, by constrac^ 
taon, to bring them within the pale of the law, is but 
aa ittstiaice, among a thousand, of their characteristio 
sophistry ; and, under similar circumstances, is aU in tha 
customary course of hnman nature. 

i shall, in conclusion, vwitiire to make some remarks 
Oft Mr. Colebrooke's memorandum. 

The first quotation in my former papar was not, as 
Mr. Colebrooke apprehends, from the QDatta Mi*» 
mamsa of Nanda Pan^&ta, but from that of Vufyarainfa 
Skvdmi, the author of the Madhaveyum, and the prin^- 
cipal authority in this part of India ; as he may be said, 
with great propriety, to be the lawgiver of the last 
Southten Hindu Dynasty, (diat of Vufyanagara). The . 
teat IhtUmrOMy &o. is found in this work in the DaUa 
Hama Pracarana^ the chapter on religious rites to be 
performed at adoption ; the whole of which being, with 
^ Vaidicm^ not the Paurmica teads, can, according to 
Dravida notions, apply to Brahmins^ or, at most, to 
tb^d^ and Cshatriym only. This Prccarana concludes 

(1) NwiMroas woKks boanng UiU title an loond in Sootken Xadia; man^ 
of them of rery recent compoeitioiu 
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thus: ^tadaswagatra putra grahana vUhayum Dattau^ 
rasa^ &c. ' Thus is particularized the ceremonies re- 
quired on adopting a son, not of the same gatrum^ 
Then follows (without the name of the author) the text 
I quoted, with the final hemistick, and another respect- 
ing real and personal property ; throughout the praca- 
rana^ the performer of the rite has been considered a 
Devifotii and, to such, the concluding sentence, above 
quoted, shews it to be restricted, by the use of the word 
gotrum;Q) for, with respect to those who are Dwyatis 
(and, in Dravida^ Brahmins only are so), there is no 
distinction of gotrum. By thus introducing the tezt^ 
therefore, there can be no doubt but that the author, 
who wrote in recent times, and in Southern India, un- 
derstood it to be restricted to Brahmins. So, indeed^ 

« 

firom its collocation, it must have been intended to apply, 
had he even omitted the last hemistick. 

On reference to a correct copy of Nanda Pandita's 
Datta Mimamsam, procured at Madras, I find the text 
quoted, as stated by Mr« Colebrooke from Bruhaspati — 
anicadah crutah putra^ &c. sons of many different sorts, 
ftc. in the section relating to the Caliyuga ; but Sau- 
naca is not mentioned; so that the text Dattaurasa, 
&c. which follows, appears also to belong to the former 
author, and the second hemistick of the verse Nara- 
swamedhaUy &c. occurs as part of the quotation. This 
shews the variation in the copies in use here, and 
in the North-eastern districts of India; but it in no 

(1) The intention of the rite is to coiiTert the ion adopted firom the gotra 
of his natural, to that of his adoptiTe fother. If he be of the aamegotia, 
the ceremony is not requisite. 
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manner affects- the general question; as Nanda Pan- 
dita, who goes on to state the legality of a reception of 
the several descriptions of sons denominated Paunat- 
bbava, son of a twice married woman, (here an utter abo« 
mination,) is no authority whatever in Dravidam ; and^ 
as no doubt can exist that this author intended the 
whole of his treatise to apply only to Divijati in its 
more extended signification, this he positively declares 
further on, in the section relative- to the marriage of 
adopted sons, in a . remark he attaches to a text quoted 
from Vijnyaneswara. The passage is as follows: — 
M6tur yed agri jayante divitiyam maunjya bandandt, 
!^ Brdhmana^ Cshatriya^ Visas-tasmdd &ie devya SmriitL 
\^ Jti sudrasya cha ecam eva janndch chhudrasya datta 
^ putrd ndsti.'' — Text: From their mother first; and, 
secondly, by tying on the sacrificial cord, Brahmins; 
Cshatryas, and Vaisyas, are said to be twice born. 
Commentary: Thus, as there is bat one birth to the 
Sudra, there is no adopted son to the Sudra.^ 

It cannot now, I think, be maintained, that the latter 
hemistick of the controverted text is, as supposed by 
Mr. Colebrooke, in the last paragraph of his memo- 
randum, interpolated. I have not been able to ascer- 
tain precisely the author of this text, as I cannot pro- 
cure the second C&ndom of the Bruhaspati, nor any 
part of the Saunaca Smriti; but, whether this hemis- 
tick be to be considered as originsdly ^ Smarta^ or a 
Paur&mca text, certain it is that it forius part of many 



(1) Ante, p. €5. 
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verses besides that in question, where interpolatioii 
cannot be suspected ; in addition to that referred to by 
Mr. Colebrooke, as translated by Sir William Jones, 
from the Smriti Ghandrica, Matru Sapindat^ &c. the 
following, from the Turnfosrama DqncOy a treatise by 
Narainasrama Swami, on the fourdi state, (as allowed 
in the present age,) is another example. ^' Mdmsena 
** paitriica vid his sar^dso gSsavas tadhk, Nardiwa" 
*^ meadhan madyancha calan vhjam (kvijatibheh.'' The 
performance of the rites to ancestors with flesh, the 
sacrifice of a cow, a man, or horse, &c. Here also the 
author is not stated. Similar variations in works rela- 
tive to law or religion, if found, in collation, to prevail 
in the generality of copies, in use in the Northern or 
Southern provinces of India, are not to be attributed 
hastily to interpolation; as all manuscripts axe easily 
interpolated, so they are greatly liable to it, and ought 
to be suspected, if private interest can be supposed to 
have opesated; but di£ferences of the nature here al- 
luded to are intentional and systematic, and should be 
received as correct readings, as they apply, whether to 

Gauda or Dravidam. 

« 

With respect to the actual law in the present age, as 
to a son purchased, the greater number of positive au- 
thorities may, perhaps, be in fietvour of the exclusion of 
this description of son ; it may be observed, however, 
that neither in the Mitacshara, nor the Madhaviyam, 
is the prohibition noticed; and that in the Lohita 
Smritiy considered of special authority in this age, it 
is not only positively allowed, but rules are laid down 
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lor the practice of it, id the very chapter which treats 
of inhibitions in force in the Caliyuga. After enume- 
rating various actions prohibited in the present age, 
some of which, such as polygamy, are in direct con* 
tradiGtion to universal custom, Lohitah proceeds: — 
^^ Evam adini cK dai^Ani Carm&ni^' &c. These, pri* 
marily^ and other actions^ are not to be done on the earth 
in the Caliyaga, as they (the authors of the Smritis) 
' have declared them not to be kiwfuL In this predica- 
ment stand twelve out of the fifteen descriptions oi 
sons(^), and among theie especially the Cshetriffahy or 
him begotten by another person on one's own -wife^ 
Datta petrubhydm Datthchya, &c. He who is given 
by his parents is called a son given, and he is of two 
kinds ; namely, he given from desire of emolument, 
and he given without such desire : among these, in case 
a son of the body should be afterwards born, the 
former shall share a fourth part, but he who has been 
given to his adoptive father by his parents, uninfluenced 
by the desire of gain, shall share equally. Vicritah 
cadhetas chaivamy &c. He is called a 3on sold, who is 
sold by his parents, or those who represent them, as by 
an elder brother, who directs the family affairs ; by a 
father's younger brother^ by a paternal grandfather, 
or his wife; and by a maternal grandfather. ^^ Swa- 
" yamcritas tu cadhitah putrah Criitrimah Sanjnyicah^'' 
Sec. A son sold by himself, is said to be designated 
by the term Criitrimah; he, and the son self-given^ that 

(1) The aaihor, in his work, enumerates ^teen descriptions of sons. 
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is, given by his own mere motion, as they themselves 
seek support, are condemned. 

Accompanying is an extract from the Lohitah Smriti, 
being the commencement of the. section entitled Ca/i- 
yuga Niskedam, and containing the whole passage 
relative to the several descriptions of sons to be re- 
ceived, and not to be received in the present age; it 
wiU enable Mr. Colebrooke, should he be so inclined, 
to ascertain whether any .difference exists between the 
Gauda and Dravida copies of this work, as very pos- 
sibly is the case. The extract was transposed into the 
Nagarij from a copy in the Tinugu character. 
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The several descriptions of sons mentioned in the 
Extract are : 

Cshatrajah 2 kinds 

Grudhajah 2 ditto 

Caninah . I ditto 

Caninahy or Durjanih .... I ditto 

Paunarbhava 2 ditto 

Dattah .1 ditto 

Critah 1 ditto 

Criitriimah ....... 1 ditto 

Swayendattah 1 ditto 

Sahodhajah 1 ditto 

Apaviddhahy or Criitacriitah . . 1 ditto 

Atmajah I ditto 

Dauhitra . 1 ditto 

Sixteen, or considering the two last the same^ fifteen. 
If from the former number twelve be rejected, accord- 
ing to the first paragraph of the extract, four remain as 
lawful sons, which are Atmajah, Dauhitrah, Dattah, 
and Critah. 
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Extract of a Letter from Mr. Cokbrooke to Sir Thomas 

Strange, dated Septemb&Tj 1812. 

I WAS favoured with your letter of the 11th and 20th 
of last month ; and enclose a short memorandum, Q) 
in answer to Mr. Ellis's observations, which I have con- 
fined to the point of law, without farther discussion 
regarding the accuracy of the quotation which I ques- 
tioned, I still think it wrong, though found, as Mr. 
Ellis has ascertained, in the copies of treatises on adop- 
tion used at Madras. But the point of law is not 
affected by it in my opinion. 

I think it pretty clear that adoption by purchase is 

by law forbidden in the South of India, as in other 
provinces ; and that no established usage to the contrary 
can be shewn to exist ; and that, in the particular case 
before the Court, the child was not adopted by the pur- 
chase made of him ; and that the intention which rather 
appears to have been at one time entertained of adopt- 
ing him,, was given up in consequence of displeasure 
conceived against him, without having been even par- 
tially carried into effect. 

Your apprehensions of the possible effect of local 
influence on the Pundits of the Sudra Adawlut, at 
Madras, seem to have been but too well founded. A 
bias is obvious throughout their answers. They make 
great use, I perceive, of the authority of Jagannatha, 

(1) Post, p. 151. 
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the compiler of the Digest, which was translated by 
me. We have not here the same veneration for him, 
when he speaks in his own namei or steps beyond the 
strict limits of a compiler's duly : and^ as hb doctrines^ 
which are commonly taken from the Bengal school, or 
sometimes originate with himself, differ very frequently 
from the authorities which heretofore prevailed in the 
South of India, I am sorry that the Pundits should have 
been thus furnished with means of adopting, in their 
answers, whatever doctrine may happen to be best ac- 
ccymmodated to the bias they may have contracted : and 
I should regret that Jagannatha's authority should super- 
sede that of the much abler authors of the Mitacshara, 
Smriti Chandrica, and Madhaviya. 



Copy of the Memorandum referred to in the above 

Extract; ante^ p. 150. 

After carefully considering Mr. £llis*s observations, 
I do not find reason to change my opinion, that 
the adoption of a son by purchase is prohibited by 
books, received as authority in the South of India. 
The silence of the Mitacshara and Madhaviya, will 
not avail against the explicit language of so many 
others, particularly the Smriti Chandrica, and nume- 
rous treatises on adoption. For the silence of the Mad- 
haviya, it is the less to be relied upon in argument, 
since it appears from a remark of Mr. Ellis, that the 
author of that work does quote, in his treatise on adop- 
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tion, the very , prohibition in question, . restricted, liow- 
ever, as Mr. Ellis understands the quotation, to the 
Devyati ; and - 1 find him cited in^ a commentary on the 
Mitacshara for 'that quotation, unrestricted. 

The commentators of the Mitacshara do not under- 
stand the silence of this work as an indication of dis- 
sent ; but merely as an omission, which they supply in 
these words : '^ All this relates to other ages. But, in 
'^ the Cali, the true legitimate son, and the son given, 
"as well as appointed daughter (since she is, equal to 
'^ the legitimate son), are alone admissible ; for a text 
of law prohibits in the Cali age, the filiation of any 
but the legitimate issue, - and son given ; and . the 
" practice of the virtuous, in the present age, is observed 
'^ to be conformable to that prohibition." 

The passage cited from ' the Lohita Smriti by Mr. 
Ellis, does not convey to my comprehension the mean- 
ing which his Pundits deduce fromi it; but, on the 
contrary, disapprobation of any adoption. The author 
distinctly specifies, among the twelve descriptions of 
sons which he disallows, " the Vicrita^'' " one sold by 
" bis parents, or by those who represent them ;" and 
finally admits none but two sons : viz. '' a man s own 
** issue, and his daughter's." 

Perhaps Mr. Ellis's Pundits argue, that the Dofto, 
though placed in the middle of the last, is not meant, 
to be condemned, and that a son '' given by interested 
" parents" is, in other words, one sold. But that is 
inconsistent with the separate mention of the son sold, 
and incompatible with the enumeration of twelve 
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modes . of filiation, disallowed in the Oali age ; which, 
in the text of the Lohita Smiiti, are, Ist ihe Cshetrqfa^ 
son of an appointed, wife; . 2d. GudJuga^ of concealed 
birth; 3d. Caninay unmarried woman's issue; 4th. P^fi- 
nerhhava,' offspring of a twice married woman;: 5th. 
Datta, given; [all five comprehending two sorts re- 
spectively ;] 6th. Vicritaj ; sold ; 7th. ^Swayancrita^ self- 
sold; 8th. Critrima, made; 9th.\ Swayandatta^ BeU- 
given ; .lOih. Sahodhaja^ issue of a pregnant bride ; 
1 1th. Son of an a{4>ointed wife by a childless man ; (or 
Dwiamuahyajfona ;) 12th. Apaviddha,' deserted. Q 

Possibly; the' Pundits, may > contend, that &e author, 
by allotting shares to both descriptions of Dattdy (given 
by interested, or by disinterested parents^), recognises 
the legality of this mode of adoption. But they must 
in that, case equally, admit the. legality of .the 11th in 
the list, pronounced by Lohita^ heir of two .fathei^^ 
And, if both or; either be admitted, the number of 
twelve, disallowed . modes of filiation will, be incom- 
plete. . . ^ 

The only use, I. think, whiqh eould^ be mqde of the 
text, in support of Mr. Ellis's argument, would be in 
favour of the position, that, if actually made, the adopt 
tion is not null, though it violate a prohibition. I 
apprehend, however, that such a position is not to . be 
g/^ifffiUedy on the strength either of ; this, or of the pas- 
sage which Mr. Ellis quotes in support of it The 
meaning of that passage is, that a lawfiil adoption 

(1) Vid. pott, p. 171. 
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actually made, is not to be set aside for sonie infer* 
mality which may have attended it ; not that an unlaw- 
ful adoption shall be maintained. Some of the pro- 
hibitory texts do indeed merely state die various obso- 
lete modes of adoption, as '^ matters to be shunned ;" 
but other passages are more e:q>licit, a^d declare those 
modes of filiation to be '^ parts of the ancient law, 
^' which were abrogated by authority at the commence- 
'' ment of the present age f and *' acts which men of 
<< this age cannot do, as not possessing liie powers of 
^' those of earlier periods*" 

Hie only modes of adoption, besides the danght^'s 
son, which the law, as now in force, permits, are the 
Datta^ excepted from the sweeping prohibition in al- 
most every text on this subject; and the Critrima^ 
specially excepted by Parasara. It has been proposed, 
by some modem writers, as Mr. Ellis does, to construe 
Datta in a laige s^nse, to comprehend analogous modes 
of adoption, such as purchase, self-gift, &c. But other 
writers of eminence havis formally confuted that inter* 

pretation ; and they even construe Parasara's text, so as 
to exclude the Critrima^ and permit no adoption but 
that of Datta f or son^iven. 

Mr. Ellis, however, thinks, that the prohibition, if 
at all in force, is restricted to the twice-born, or Brah- 
min ; or at most the Brahmin and Rajput. I have 
before stated my reasons for considering the restriction 
in question, to be unconnected with the subject of adop- 
tion, and confined to the contiguous words, concerning 
the use of intoxicating liquors. I adhere to those 
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reasons, supported as they are by the commeiitator of 
Parasara, whom I cited, and, considering them to retain 
their strength, whether the line contiuning the restric- 
tion, (which is wanting in Saunacds text, and, in com- 
pilations, stands remote from that concerning adoption,) 
have been approximated by some other writer, or by an 
interpolating copyist I will add^ as a further argu- 
ment, that if the extended applioHtion of the restrictive 
words be admitted, instead of confining them to the 
immediate topic of intoxicating liquors, it will follow, 
that other prohibited acts we only forbiddeti to the 
twioe«bom, and that the inferior tribe is still authorized 
to perform human sacrifices, and practise other abomi-^ 
nations noticed in the text. 

But, granting that the whole string of prohibitions, 
eoutained, in those lines, are restricted to the Demjatt^ 
or twice^bom, I cannot ^ree that the term can be here 
restrained in its signification to the Brahmip, or Brah- 
min and Cshatriya ; exclusive of the Vanie, or Banian. 
The author of the passage assuredly used the term in 
its common acceptation, which includes the three 
superior tribes ; and a compiler, in the South of India, 
does not, by citing the passage in a book there com- 
piled, vary the sense of the word, or change the mean- 
ing of the author who used it. And the prohibition, 
as delivered in the . particular passage which is cited, 
cannot be confined to the superior tribes; some other 
passages, to which reference has been made, declare the 
prohibition general, and the abrogation of the ancient 
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law, relating to those matters, universal, as already ob 
served. 

The rest of the arguments in Mr. Ellis^s observations, 
relate chiefly to the force of usage, as opposed to law, 
and to the justifiableness of the particular custom of 
adoption by purchase, alleged to prevail in the South 
of India. I have from the first said, that the custom, 
if it do prevail through the provinces, may hold, not- 
withstanding the prohibition found in the law, aiid 
acknowledged and observed in other provinces of 
India. But it does not appear to be established that 
such a custom does exist. It is not pretended to be a 
general one, received by all the tribes ; and no proof of 
particular usage seems to have been brought at the 
trial. To acquire the force of law, usage must be, not 
the erroneous or dubious practice of individuals, but 
an established practice, recognised and acknowledged 
by the entire people in the whole tribe. 
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Extract of a Letter from Sir Thomas Strange to lAeu- 
tenant'Colonel Blackbume^ Resident at the Court of 
the Rajah of Tanjore, dated May 9, 1812. 

We have had lately two questions before us, upon 
which, remaining as they do under consideration, I am 
desirous, before we come to a decision upon them, of ob- 
taining the sentiments of the living, in addition to what 
is to be collected on the subject from books. There 
must be at the Court of the Rajah many learned in Hindu 
law^ whom I should ' be greatly obliged to you to consult 
for me on the occasion, procuring and transmitting me, 
as soon as you conveniently can, their written opinions. 
You may remember having formerly laid me under a 
similar obligation. 

The first respects a claim of adoption by purchase ; a 
mode of acquiring a son, permitted by the ancient law, 
as appears by Menu; but, together with a number of other 
exceptionable practices, said to have been abrogated 
about the commencement of the present (the Cali) age. 
You will see. this noticed in a '- general note** of Sir 
William Jones, at the end of his translation. In the Di- 
gest of Jagannatha Turkapunchanana, translated by Mr. 
Colebrooke, there are texts and passages- to the same 
effect, prohibitory of this mode of filiation. (Vol. iii. 
sect viii. " On the Son given,'! p. 272 ; and sect. xv. 
" On the Adoption of Sons," p. 289, 8vo. ed.) It is said 
that these authorities apply only to the Bengal provinces. 
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where it is admitted that the practice in question has 
become obsolete. It has been alleged, that the prac* 
tice continues to the southward, in a degree amount- 
ing to usage, that would have a claim to be protected 
by law ; though this has not yet appeared in evidence. 
When the case was before us last term, our attention was 
primarily drawn to the circumstances, as they appeared 
in evidence, upon which we were of opinion that ao 
adoption had ever taken place^ whatever might have been 
in the contemplation of the parties. In this view of the 
matter, we stopped short of the strictly legal question, as 
to the competency in this age, and in this part of India, 
of the sort of adoption contended for. The case is to be 
reconsidered neict term, when, if we have reason to thiok 
that we have been wrong in our conclusion upon Ae £act 
of adoption^ we must come to the law ; and it is that we 
may be the better prepared upon both points, that you 
are now troubled. The point whether, under the circum- 
stances, it is to be taken that there ever was an adoption, 
is indeed a mixed question of law and fact, the other ^ pore 
question of law. Enclosure No. 1, details the caae, Q 
as it appeared to us upon the trial ; the questions that arise 
upon it are subjoined. Before the trials I laid my ao 
count with the dry point of law being the only question 
that would be before us, not doubting that a clear case 
of adoption by purchase would be established. Upon 
the validity of such an adoption, the authorities to which 
I have referred, are clear, that it ceased at the beginning 

(1) Vid. ute, ifon p. 95 to lOS. 
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of the present age ; but their application to this part of 
India being disputed, it becomes necessary to .consider 
the matter a little further, and to refer to Southern Pun- 
dits. In consulting them, it follows that it will be of 
importance to let them understand the ground upon 
which the discussion rests ; and it may be convenient if 
their attention be drawn to the distinctions and obserra- 
tions that have occurred, as I am about to point them out. 

The highest authority upon the subject of adoption, 
the Datta Mimamsa, Q) asserts the prohibition ; but, if I 
am rightly informed, confines it to the twice-born (^Dur- 
jati). The passage to which I allude is as follows: 
^^ The taking of any of the twelve descriptions of sons, 
'^ except the adopted son, and the son of the body ; — 
^' human and equine sacrifices ; and intoxicating liquor9 
'^ are to be avoided by (Dujjati) twice-born men, in 
'^ Caliyuga" It may be asked. Who are comprehended 
under the description of Dufjati ? I am given to under* 
stand that, in- former ages, it included Brahmins, Cha- 
tryas, and Vaisyas ; but that, in the present, it is coAfined 
to Brahmins, these only performing the Oopanayanumj 
or ceremony of tying the sacrificial cord, whence the se*- 
cond birth, with the texts of the Veda. The inference, 
according to this authority and construction, would be, 
&at the practice in the Cal^uga is forbidden only to 
Brahmins. 

The Smriti Chandrica is among the authorities that 



(1) By NaadA Paadita* It U to tiiU tbat Mr. Gol«bro<Ae tlwap refen. 
There aie many other MimaxpaaB; Mr. Ellis qaotet from that of 
Vidyanuna Swami. Vid. ante, p. 148. 
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prevail in this part of India ; and he is express, without 
limitation or distinction of class, that, failing male issue, 
a man may receive a son that is given to him, but not 
take one of any other description. The extract furnished 
me is to this eflfect : ** The taking of any of the eleven 
** descriptions of sons, following the son of the body, 
<< was admitted in the former ages, but, in the CaHtfuga, 
^•* the adopted son only." As in the text beginning, ^' The 
*^ taking of any^ except the adopted son^ and the wn of the 
^' hody^ ^c.y which prohibits the taking of any of the rest 
" in the Caiyiuga. The substituting a daughter for a 
f* son is also prohibited, being included among those re- 
" jected in the Caliyuga. "Thus it is to be observed, that 
^^ in the event of the failure of either the son of the body, 
^^ or a grandson, a man may adopt a son, but not take one 
" of any other description." — ^This seems to include all 
the classes. It is the opinion of some, however, that, 
as this Smriti professes to proceed upon the Datta 
Mimamsay a limitation is implied; and that the pas- 
sage, though generally worded, must be construed with 
* reference to the twice-born only, such being the doc- 
trine of the treatise to which he refers. 

The authority that prevails, I think, more thaii any 
other, with us to the southward, is Vijnyaneswara. 
This work is a commentary upon Yanyavalkya, one of the 
eighteen Smritis. In the part that relates to inheritance, 
Acre is a chapter upon " Sons bought,^' in which one 
would expect to find the prohibition noticed, supposing 
the practice in question to have been abrogated in the 
part of India for which he wrote, as well as in the higher 
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provinces. It is remarkable, however, that he is silent 
as to the disallowance of this mode of acquiring a son in 
the present age. He is so at least in the chapter to which 
I have referred. See the Mitacshara, lately translated 

by Mr. Colebrooke, p. 312. — How is this to be accounted 
for? Can it be explained? it is possible that, in some 
other part of his work, he may have noticed it 
. The Madhaviya is another commentator, admitted to 
be of g^eat authority on the coast. The book is rare at 
Madras. There will be copies of it, I dare say, at Tan* 
jore, which having been examined for the purpose, I 
should be glad to be favoured with the result 
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Extract of a Letter from Lkutenant-Cohnel Blackbumey 
Resident at Tanjore^ dated June 2, 1812, 

I haVe the honour to transmit herewith an original 
letter froilt His Highness the Rajah of Tanjore, and 
the answer of the Pandits to the questions contained in 
/our letter of ther 9th of May. Q I am uncertain whether 
tire answers are in the form which you desire ; I will not^ 
however, detain them on that account, but shall receive 
with the greatest possible pleasure anyfurther cbtntnands 
on the subject, which you may do me the favour to send 
to me. His Highness has taken it up con amorCy and 
will, at all times, be highly gratified by your calling for 
the opinions of his Pandits. 

(1) Ante, p. 157. 
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Opinion of the Pundits of the Couilt of the 

Raja of Tanj-ore. 



Accampam/ing His Highnesses Letter to the Resident^ of 

May 29, 1812. 



Having examined- Menu Smriti^ and Smriti Cham- 
drka, with many other authorities^ and having consii- 
dered tlaie questiona referred, the Pundits of the Court of 
His Highness the Rajah of Tanjore ar^i agreed in the fo}v 
lowing answer, which they hopen^ay be satiafadory. 

The case in substance ky that otte Dauduttay a Sir« 
dra^ having no male issue, purchased YegneduttOy m kd 
of his own caste^ whom he brought up, and treated like 
a son. Davidutta being dead^ YegnedtUtaj sor bought, caiiii* 
not be considered as such, although the jmrehased son be 
one of the eleven anciently recognised by the law as capa^ 
ble of inheritii^, distinct from the sou of the body; — but; 
amoi^ a variety of prohibitions establiafaed far the Cdb'- 
yuga^ the competency of any son^ other dian that of the 
body, and one given in adoption, (the Aurasaj and the 
Datta^ is repealed. It is impossible to sustain the sugges* 
tion that is to be found in a certain Datta Mimamsa, limit* 
ing the prohibition to DevijahSy or the twice-born only, 

M 2 ' 
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since, in various other books, Q) of acknowledged authority 
in Southern India, in the chapter containing the prohibi- 
tions of the Caliyugaj the passage in the Auditya Pooranum, 
establishing the restriction in question, is constantly re* 
peated, without any limitation as to caste. Opposed to 
such a mass of authority, the assumption of a single 
Datta Mimamsa to the contrary can carry with it but 
little weight. Moreover, in other works,(*) there are chap- 
ters on the prohibitions, declaring that, in the Krita^ 
Traitdj and Devapara yugas^ men were dev6ut and pious, 
while, of the Calyuga^ weakness ^is the characteristic ; 
whence sons, who were recognised in former times^ are 
no longer admissible. In the declarations of Vrahaspati, 
the terms ^^ inen" and ^^ moderns,*' denoting mankind in 
general, and the characteristic impiousness of the Cd* 
lyugUy upon which the restriction is founded, being 
common to all, it follows that it is applicable to all; 
otherwise, should the terms used be construed to refer 
to Brahmins only, the inference would be, that they alone 
are weak and irreligious, the Sudra, on the contrary, 
distinguished for correctness of conduct and devotion ; 
which, whether it be so, experience tells, and may be 
left to every man's judgment. It is further observable, 
that, in other instances, the limitation to Brahmins is ex- 
press ; as, in the Brama Pooranunij where the marry- 

(1) Smriti Chandrica, Madhaveyah, Varadar&jah, Vydinauda-DutchUya^ Nur- 

naya Sindoo, Mayooka- Smriti, Smriti Sindoo,- Smriti Saura, Smriti YarthasuM- 

graha, Sarenskarakounstwbha, Kaulnirnayadeqrica, Chattxtr-Vimsitimaia' 

t0on$kara''kaunda, Halinaudree ; add numerous tracts of Datta- Mimamia, 

Veeimudaiangamara, and Datta Munjunu. ■ 

(t) Such aa Veevauda Bhungarnava, Smriti Sindoo, &c. 
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'ing of girls from the inferior tribes, the sacrificing of 
men and horses, and the use of spirituous liquors, is prohi- 
bited to DufjateCy in terms, in the Cdlyuga ; thus vir- 
tually negativing the idea, where the restriction, both in 
terms, and in its nature, is applicable to all. Were the 
limitation contended fox to be adihitted, the Sudra would 
be left at liberty to indulge in practices at which the. 
mind revolts; — ^such as (Chsetraya) the^begetting of sons 
on women, by others than their lawful husbands. The 
prohibition in question may be considered as implicitly 
approved also by Vijnyaneswara, according to the maxim, 
that whatever is not specified in one book, if there be 
nothing in it contradictory, or inconsistent, may be de- 
duced to it from others. And even, where, in some books, 
a particular prohibition, which is general in others, is ap- 
plied to a certain class, it does not follow that the ap- 
plication is exclusive ; the construction only being that 
in the class named the breach will be more criminal. 
For instance, it being laid down in all the books, that a 
Brahmin is not to be put to death, you are told in one 
that, upon no account is the life of the Autrcya Brahmin 
to be touched. Now, if a general rule is to be super- 
seded by a particular one, the Autraya alone is protected : 
but the effect only is, that the blame, in the specified case, 
is aggravated. To legalize the adoption of one already 
purchased, would be incongruous, as well as a contraven- 
tion of the general law ; since what is already become a 
man's own, whether by purchase, or otherwise, cannot 

by any means be more so. Therefore, upon the whole, 
adoption, after purchase, being like the flower in the 
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sky, it is plain to us that sale and purchase can be no 
foundation for the boy oougfat being considered as hek 
to the purchaser. 

(Signed) Naurayana, Sastrj/j 

Raugava, Chary^ 

SoOBRAMONEYAy Sostrt/j 

■ t 

SuAMY, Sastry^ 
Sakharah, Sastrj/j 
KoopAH, Sastry^ 
Anuntakistna, Sastrtf, 
Chuckvavurty, Auchery, 
Ratnaoavelsvara, Sastryj 
Bauvoo, Sastry, 
Ma HA DA VA^ Sastry, 
Veneata, Chary, 
Tree? AT Y, Sastry. 
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Extract of Letter from Mr. Ellis j returning 
Mr. C$lebro6kefs repfy* 

I OUGHT to have returned you the enclosed paper Q 
before. I have no further remark to make on the subject 
to which it relates, except that Mr. Cdlebrcdke and my- 
self^ differing but little with respect to the main question, 
view it ill directly contrary lights. Mr. Colebrooke 
maintains the law as illustrated by the principal commen- 
tators in those countries where, at one period, it was in 
absolute operation. I have been considering it with the 
Jurists of this part of India, as a standard to be referred 
to, rather than a rule to be invariably followed. Hence 
it is, that the weight of authority is referred to, in sup- 
port of the former argument; — particulai* texts, and 
general reasoning in that of the latter. ' My paper, 
however, is by no means intended, as is stated in the 
last paragraph of the one returned, to oppose the force of 
usage to law ; but to reconcile u^age and law together, or 
rather, to shew that they do not' disagree. - 

(t) ^te, p. 151. , , / , 
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SUBSIDIARY SONS UNDER THE 
ANCIENT LAW. 

Adoption is a familiar idea; but the extent to which it 
was carried, and the rules to which it was reduced 
among the Hindus, was peculiar to their law. With 
them, professing, as it did, to be founded on a religious 
solicitude for representation ^by means of a son, their 
anxiety was for a legally begotten one, if possible ; but, 
this being considered by them as depending on destiny ,0 
their law admitted the substitution of a variety of sub- 
sidiary ones, to the number, according to Menu, and most 
other authorities, of eleven ;Q for the more effectually se- 
curing the due performance of the last obsequies, in a 
manner the most efficacious for the manes of the de- 
ceased. The co-existence of any considerable number 
was probably rare ; but, the law provided for the occur- 
rence, by settling the order of succession among them, si 
may be seen tkpon reference to the several arrangements 
by Menu, Q) Yajnyawalcya, (*) Vishnu, and others. O 
These various subsidiaries differing, as it will appear 
they did, in the mode of their filiation, were estimated 
differently; — all being postponed in their claims, as 

(1) Sri Bh4gaTAU, 3 Dig. S«S. 

(t) S Dig. 145, et Mq. and ante, vol. i. p. 6f . 

(3) Menu, di. IX. l59, 160. 

(4) Mit on Inh. I. XI. 1. 

(p) 5 Dig. 150, et teq. 155. SB6.— and Datt. Ckandr. lect t. 
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V 

\ 

comparatively deficient in spiritual efficacy, to the son' 

• • • • 

legally begotten; and, as among one another, possess- 
ing relative degrees of respectability ; but all capable, in 
their turn and order, of inheriting, as connected with 
their eventual destination, to administer, by their pious, 
offices, toward the final beatitude of their adoptive parents 
This distinction in particular prevailed among them; 
that, while some, like the son begotten, were heirs gene- 
ral, inheriting universally, others succeeded on his death, 
in default of male issue, to the estate of th&ir adoptive 
father, but not to that of collateral relations ; and, as in-^ 
cident to it, their shares differed, in the event of a 
son begotten surviving, and inheriting.O But, though 
this would appear to be the general result of what is stated 
on the subject, opinions were not wanting, that, where 
several of such sons co-existed, either the rule of suc- 
cession was to be drawn from the different degrees of 
virtue attributable to each, without attending to the 
particular species of adoption ; or that all, so far as rank 
could be assimilated, should take and divide the he- 
ritage alike. (^ Into these details (of which the books 
in treating on this part of the law are full), it were loss 
of time to enter; so extravagant, and, in some instances^ 

(l)Mena,ch.IX. 161. 
' Yama; S Dig. 155. 

Calica Puiana, Id. 

Datt Mim. I. SS, 34. 

Datt Chandr. t. 26, et leq. 
(S) Menu. ch. IX. 184. 

3 Dig. 9S6, «87. 

Note to Mit on Inh. ch. I. xi. 34. 
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90 exception^Ue a method of buikluig up % faaiily, «Ad 
cantifluing a name^ haviag loi^ since subsided fwtXf 
mich ioto tbe mode of anbatitutioD already discussedi 
QiMel^, the Dattaca, or adoption by mteans of a son 
gwe».Q) Put, a9 a matter of curiosity, intimately ap|>er- 
ti^Bvag to the isiibject, this following list of the whole is 
added, according to tihe arraqgemeat of Menu; wilb 
his 4escijiptioBS, a little amplified. And, thi^ this should 
be xlone, is the more expedient, as analogies are stiU 
fiMsmded on , this variety, and illustrations often drawn 
frpm the law xeqpeeti^g it, however obsolete; which 
could not othermse be bo well understood* Upon 
wliicb it may he premised in generalj that the itkr 
atances enumerated liave been distinguished into^ 
1st Issue begotten by a maja Itself; 2dly. Issue pro- 
created for him by another; 3dly. Sons received &x 
adoption ; 4thly. Sons voluntarily given ; — and that 

On the birth subsequent^ of a son legitimately be- 
gotteUr a subsidiary one» previously constituted by 
whatever means, has no right of primograitune ; idso 
that such, among the subsidiary ones, as were of equal 
class with the father, during the prevalence of the 
system, were entitled to a third of the inberiteince, as 
their allotment ; while those, by mothers of a lower tribe, 
lived dependant on the family for food and raiment. 

(1) lim. Vah. ch. X.7, note. 
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List. 

r Aurasa ; or the legitimate son Infra. 

l*<Putrica-pi]tra; son of an appointed daughter 
C post, p. 173 

2. Odietraja ; son of the wife 175 

3. Dattaca; son given I77 

4. Critrima ; son made . . * 177 

5. Gud'baja; son of concealed i>irtb . « . .179 

6. Ap^vidd'ha; son rejected ...... 180 

7. Canina ; scm of an unmarried girl .... 180 
a. Sahod'ha'; son of a pregnant bride . . .181 
9. Giita ; son bought ......... 1 82 

1(X Pawner-bhava; son by a twice-married wpmau 182 

1 1 . Swayan-datta ; son self-given 183 

12. Sandra; «on by a Sudra woman . . . .184 

Of the Dattacay (No. 3.) fiie appointment, <x>Ddition, 
and rights, have already been considered, in the chapter 
on adoption.^ And, respecting the Crita, (No. 9.) 
an ample discussion occupies many of tibe preceding 
pages of this Appendix.(^ It remains to subjoin bei« 
a short explanation of the rest, adding a few general 
remarks on the whole, particularly as regarding die 
right of inheritance. T. A. S. 

I. 

AuRASA, from Uras, the breast; the legitimate ^on, 
begotten by the husband in lawful wedlock, called, the 

(1) Vol. i. ch. III. {M 61.- 

(S) Ante, from p. 107 to p. 107. 
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son of the body.0 It is to be noticed, that lawful wed- 
lock, for a man of a regenerated tribe, had formerly a 
considerable liatitude. A rec^enerate man is one be- 
longing to any of the three superior classes, the Brah* 
mana, Cshatriya, or Vaisya; for whom a lawful wife 
was a woman of a regenerate tribe, not necessarily, as 
now, one of the same class. A woman of the same 
class was always preferable, but not indispensable ; and, 
in default of a preferable one, even a Sudra might haye 
been the wife of a regenerate husband ; and their issue 
would have been legitimate. These marriages of a Brah- 
min with a woman of any of the four classes, of a 
Cshatriya, with a Vaisya, or of a Vaisya with a Sudra, 
(i. e. always in the direct order of the classes,) were pro- 
ductive of a variety of mixed oneiS, distinguished by ap- 
propriate names ; carrying legitimacy in ancient times to 
a great extent; it being in the inverse order only that 
marriage was forbidden; the prohibition rendering il- 
legitimate sons by women of a tribe superior to their hus- 
)[)and. (f) But the Aurasa^ the legitimate son, is restricted 
now to the issue of a marriage between parties of the same 
class. On viewing his coiintenance, the debt of salvation, 
due by the father to his own progenitors, is said to be 
transferred to such a son ; whose birth removes an obstacle 
that existed to the future happiness of the father himself, 
exempting him, after death, from eventual transmigration. 
It is even said, that heaven is not for one, not having 
a son ; nor can a heavier curse be pronounced upon a 

(1) Mena/cli.IX. 159. 166. 

(f) Notes to Mit. on Inb. chap. I. zi. 2. and to Id. $ S9. 
Datt. Mini, and note on II. 85. 
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Hindu, than that he may be childless. Q It is added 
that heaven is already attained in his lifetime, by one 
who has sons, not having neglected the.Vedas/and sacri- 
fices. By a son, according to this creed, the father con-> 
quers, i. e. attains the world of Indra, and others ; by a 
grandson, his enjoyment of them is continued ; and by a 
great-grandson, (to use the exalted language of their 
chief legislator,) he reaches the Solar itbode* (f) 

The next in the enumeration of Menu, is the Csketraja^ 
who wilLbe presently noticed; but it may^ be convenient 
to interpose here an account of the Putrica-^putra^ or sou 
of an appointed daughter; who, in some lists, (as in 
those of Vajnyawalcya and Devala,) (f) stands second ; 
in others, lower down; having no separate place in 
Menu's, for this reason ; that, according to him, and the 
authorities following him, he was identified with the 
AurasUj or legitimate son : there being, between such a 
son, and a man's own, ^^ no difference in law ;" so that both 
co-existing, the division of the heritage was to be equal. (*) 
He (the Putrica-ptUra) was of two kinds, the appointed 
daughter's son, and, by a laxity in language, the 
daughter herself appointed to be as a son ; in which latter 
case, she performed the obsequies of her father; the 
difference consisting in the forms of appointment, ac- 
cording to which the appointed daughter, or her son, 

(1) Vaabhta, 3 Dig. 296. 

(2) Menu, ch. IX. 157. 
3 Dig. 295. 

(3) MiL on Inh. ch. I. xi. i.— 3 Dig, 153. 

(4) Menu, ch. IX. 131 1« 134. 

(5) 3 Dig. 168. 
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VeiMime substituted as ai^ adopted .(^) Accordiaf to dome, 
htf wfts^ of fottr descriptions ; nt. the two that hate been 
meotionedy and the third and fourth varying, according 
tdi the form of the stipulation, with which the daughter 
was gifen m iKMtrriage.(^) And, upon general principles, 
if the fiitber, and maternal grand&ther of such a ehlhl, 
koptpened to be each otherwise destitute of male issue, he 
was competent te perform the obsequies of bodi ;-— or it 
might have been so settled. To such a daughter, rank 
Was assigned as the possible mother of a son, adopted 
by her father.O According to Vasishta,(*) the father, 
addressing himself to the bridegroom, (his future son-in- 
law,) the common form of appointment was as follows : 
— ** This damsel, who has no brother, I give unto thee, 
^decked with ornaments : the son who may be bom of her, 
" shall be my son.** — Or, there might be a similar appro- 
priation subsequent ; whence, in the choice of a wife, a 
prejudice existed against a young woman who had no 
brother, her first son being thus liable to be pre-engaged.(^ 
Id dlis manner, as stands recorded, did Dacsha himself^ 
destitute of male issue, in very early times, appoint all his 
fifty daughters to raise up sons to him for the multiply- 
ing of his race ; giving ten to Dherma, thirteen to Casy- 
ap&, and twenty-seven to Soma, king of Brahmins, with 

(l)SfDf|!.19S. 

(t) Mit. on Inb. note to ch. I. zi. 3. 
3 Dig. 193. 

(3) 3 Dig. 168. 

(4) Mit. on Inh. ch. I. zi. 3. 
3 Dig. 171. 

(5) Sanchaimd lichitA, 3 Dig. 163. 19S. 



CHAP. III. 175 

suitable presents.^) It ramakis to ^ddt, M renting upon 
the authority of the most respectable opinioas, that, not 
regarding the Pafrica-ptetra as a subsidiiiry son, bis 
aflttiatkm^ (it would ifot be unreasonable to infey) would 
be valid in the present ageiO To refufn then^ t^ Ibe 
enumeration and order, a» exhibited by Menu; with 
whom th^ second is, 

II. 

The CsHETRAJA, or son begotten on a wife, or 
widow, whether by a near kinsman of the husband, or 
by a man of a superior olass ; in either case with his 
assent) he being, from whatever cause, destitute of 
male issue.Q As in adoption, so here,^ the husband's 
Inrother, where there was pne, was the proper person 
to be so employe^- The want of the husband's 
authori^ might be supplied after his death by that of 
the wife's spiritual parents.Q Wholly unauthorized, 
or not begotten according' to the law, the issue could 
not succeed.O The practice^ not peculiar to Hindus,(^) 
is compared to the seed of one sown in the soil of an- 
other, and so belonging to the owner of the so3;(^' and 

tl) Menu, ch.*IX. 1S8, If 9. 

3 Dig. 184. 
(t) Vid. note to Mr. SatherUuid's SynoptU, p. ?9t. 

(3) Menn, ch. IX. 167. 146. 190. 
3 Dig. 198. 

Mit on Inh. ch. I. xi. 5. 

(4) 3 Dig. 197, 198. tOO. 

Mit. on Inh. ch. I. z.^l. and note. 

(5) Menu, ch. IX. 143. 144.-3 Dig. 201. 

(6) Dent. XXXV. 5. 
Gen. XXX VUL 8. 

(T) Menu, ch. IX. 33. et feq. 
3'Dig. 21t.215. 
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certain directions were to be observed, in ord^ to 
render tiie act an act of duty, in contradistinction to, if 
not exclusive of, desire ;Q) as well as to limit its repetition 
to the accdmplishment of the object, namely, the pro- 
duction, under the particular circumstances, of a son 
capable of the filial duties ; till when the act might be re- 
peated.(<) The non-existence of male issue by the husband 
at the time, seems to have been essential to the claiib 
of the son so begotten ; and, if a son begotten by the 
husband was bom afterwards, and survived, the seve- 
ral sons succeeded to their respective fathers.^ Where 
the husband was dead at the time, the issue became 
Dwyamushyayanaj or son to both,(*) as he did also, 
where either his natural &ther had no other male 
issue, or, in the event of its having been so agreed, 
when the commission was given.(f) So, if the issue 
proved to be a female instead of a male, she was 
the property of either, according as might have been 
settled.(^ A son is recorded in the Mahaharata to 
have been thus prevented '^by the holy Vamhta^ for 

(1) Menu, ch. IX. 58. 60. 63. 147. 
3 Dig. 195. et leq. 199, f 00. 289. 
Menu, ch. III. 173. 
a D^;. 474. ^ 

{t) Menu, ch. IX. 60, 61, 6f . 70. 
3 Dig. 196. 
S Id. 470. 485. 
Gautama, id. S32. 

(3) Menu, ch. IX. 16t. 191. • 
3 Dig. 209. 331. 

(4) Harita, 3 Dig. 204. 

(5) Menu, cb. IX. 53. 
3 Dig. 208. 

Mit. on Inh. ch. L lect x. 2, et leq. 

(6) 3 Dig. 209. 
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Saudoia, a king of the solar race;''(^) an illustrious 
iqstance, of course. Nevertheless, the practice, origi- 
nating with ^^ the wicked Vena" and reprobated as 
vicious, is said to have ceased ,with his reign, being 
r^arded as a violation of the primeval law, restricting 
the sex to one man;(^ and, according to Menu, it 
would seem to have been permitted, from the begin- 
ning, only to the servile class.(0 It continues to pre- 
vail in Oris8a.(*) 

III. 
Dattaca, or the son given.(f)- In an extended 
sense, the term comprehended sons any how adopted, 
more especially the following,(^ viz. 

IV. 

Critrima, the son fnade;(j) being an orphan, of the 
same class, or one who, having been abandoned by 
his parents, is induced to become the son of the 
adopter; his consent to the adoption being the only 



(1) S Dig. f 09. 

(t) Mena« ch. IX. 64—68. 
Mit. onI]ih.I.z. 8. 
S Dig. 474. , 

Datt Mim. i 64, et seq. 

(S) Menu, ch. IX. 59. 64. 
S Dig. 196. 

(4) Note to S Dig. S76. Id. S89. 

B«iig. Rep. in 1816. p. 511. " Remark.*' 

(5) BCenn, ch. IX. 159, 168. 
Se6ToLi.ch.in. p.6S. 

(6) Suthprift&d'f Sjrncpe. p. tit. and ncte ziz. p. ttf . 

(7) THJtL Mim. i. 65. 

N 
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indispensable requisite to its efficiency-(0 la point of 
ceremonial, it is the same with that of the DattacOj 
omitting the sacrifice, or burnt-offering, wbich is not 
performed at it.^ Succeeding partially to the adop- 
tive right, his connexion with his natnral family, by 
which he has never in fact been more than tacitly 
relinquished, remains to the son made in full force; 
and this, among other things, distinguishes him from 
the son given.Q) Initiation into the family of the 
adopter is not practised, where alone this mode of 
adoption is at this day,, generally speaking, in use, 
namely, in the Maifhila country,(*) whatever might 
be its effect, if performed, in assimilating it more to 
that of the son given, especially in the event of its 
not having previously taken place, in the natural family 
of the adopted .(^ In MaiChila, also, the widow is, 
as of right, at liberty to adopt, without special au- 
thority for the purpose ; the adopted, in this case^ suc- 
ceeding to her exclusive property only, not to that of 
her deceased husband, to whom he is not considered as 
in any way related.(^ Whether, out of Maifhila^ or 
wherever else this mode of adoption customarily pie- 

(1) Menu, ch. IX. 159. 1^9. 3 Dig. 277. 
Mit. on Inh. I. zi. 17. note. 
Sutherland's Synopa. note Tiii. p. 2f 4. 
3 Dig. 278. 

(2) Mit. on Inh. I. zi. 15, and note. 

(3) Note to 3 Dig. 276.— Id. 282. 

Notes zviLi. and ziz. to Mr. Sutherland's Syiiops, p. 

(4) Note to 3 Dig. 276. 

Note zv. to Mr. Sutherland's Synops. p. 227. 

(5) Notes zrii. and zix. to Mr. Sothedand's Sysops. p. 227, 

(6) NoteT. to Mr. Sutherland's Synops. p. 222. 
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vaHSf it' would be sustained' as legally^ valid, must be 
left for future inquity. An- opinion, to wbich great 
weight is due, is in its favour ; founded upon authorities, 
identifying the Dattaca and the Critrima, and even 
using the former, denomination as denoting both.(^) In 
the only repprted cases on the subject,(*) the adoption 
was from the district of Jirhoot^ in MaiChila^- which 
of course leaves the question open, 

V. 
GuDHOTPANNA, or Gud'haja ;(') a son of concealed 
birth, secretly begotten on a married woman, by a 
man of the same clasa with her husband, but without 
hii privity; which distinguishes him from the C^e- 
trofa; the husband being supposed by Menu to have 
been absent at the time.(«) Failing prior claimants, 
the son in question was entitled to be considered as 
belonging to his mother's "husband ; a pretension, founded 
CD the doctrine of the right to the soil prevailing over 
Aat 6f Ae seed;(*) partus sequent ventrem. If the be- 
gotten was alike unknown to the wife as to the husband^ 

» 

as where she was " secretly violated by a stranger, in a 
dttrk night/' the importance of the offspring was pro- 



(1) Kr. 8otherIaad'»Synopt.p.Sll, tl2, an4 iiotoz.p. €H. 
(t) KollttaStng o. Kirpa Sing, Beng. Rep. ante 1805. p. -9. 

M. Satpattae o. ladraoimd Jha, Beng. Rep. in 1816» pb 509. 
(S) Mena, ch. IX. 159. 

(4) Menu, cb. IX. 17a 
3 Dig. 210. 

(5) Menu, ch. IX. jSH, et leq. 
5 Dig. 915. 

n2 
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portionably diminished, and it was even liable^ ac- 
cording to some, to be abandoned •(') 

VI. 

Apaviddha ; the son rejected by his natural pa- 
rents, (f) whether from inability to maintain him, or 
otherwise ;(') and, so picked up, as it were, by some 
stranger, not for the sake of supporting him, but from 
being in want of a son; in which case he became an 
adopted one, ranking and succeeding as such, in his 
tum.(*) As described, he does not appear to have 
differed materially from the Critrima^ or son made ; aad 
it is accordingly said, that gift is the foundation of 
right to the son given ; and neglect to the son made, 
or rejected, () thus coupling the latter together. 



VIL 

Canina, or Canyasuta ; the son of a young un- 
married woman, (^ or one whom a man's daughter pri- 
vately brought forth in the house of her father. (*) He 
became son to his maternal grandfather, or to whoever 
subsequently married his mother; or to both, as the 



(1) Mit. on Inh. I. xi. 6. and note. 

(2) Menu, ch.IX. 159. 171. 
3 Dig. 281. 

(3) Mit on Inh. I. xi. 20. and note. 

(4) 3 Dig. 281. 

(5) 3 Dig. 282. 

(6) Menu, ch. 160. 172. 
3 Dig. 225. 

(7) Note to 3 Dig, 230. 
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one, or the other, or both, happened to be otherwise 
deficient in male i^ue.Q The maternal grandfather's 
claim to him was (to recur to a familiar illustration) in 
right of the Jield.(^) 

VIII. 
Sa^hodha; or the son of a pregnant bride. (*) Re- 
ceived together with her in marriage, he was, in law, 
by whomsoever begotten, the son of the bridegroom; 
not in right of birth, since he was not procreated by 
him; nor on the ground of the '^ receptacle belong- 
ing to him at the time of procreation," which was not 
the fact; but on that of acceptance; having been trans- 
ferred to him as a part of the mother, (in common with 
her clothes and ornaments,) by the maternal grand- 
father's gift.(0 1^^ son was distinguishable there- 
fore from the last preceding one, {Canina^ by the cir- 
cumstance of his haying been bom in wedlock, though 
by a form of marriage directed for women not being at 
the time virgins, and in use among Sudras of the lowest 
ranL (^ The requisites of this filiation did not include 
oblation to fire. (^ 



(1) S Dig. 2S6. S89. S34. 
(8) 3 Dig. tf 6. 

Mit. oa Inh. I. xi. 7* and note. 

(5) Mena, ch. IX. 160. 173. 
3 Dig. S79. 

(4) 3 Dig. S80. 

(5) Bfit. on Inh. I. xi. 19. and note. 
3 Dig. 280. 

(6) 3 Dig. taO. 
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IX. 
Crita, or the son bought; whom a man, for the 
•ake of having a ^son tp perform his obsequies, pmr^ 
chased from his parents, or either of them, being of the 
same class, and neither an only, nor an eldest one. (^) 

X. 

pAWN£R«BHAVA, or a SOU by a twice-married 
wom^.(^) 1. A woman was no< cn^r^^r^ called so, 
where she engaged with another husband, her marriage 
with a former not having been consummated. This, it 
is to be remarked, is what no Hindu woman of caste 
cem .now regularly do.(^) 2. She was properly called 
90, if shp took another, having lost her first. This also 
i3 what no widow, not even a virgin one, can now le* 
gaily do^ though the practice exists in some of the 
loiPirest castes. But, if her first husband forsook her, 
pr if, for whatever cause, she chose to desert him, it 
i^em/s to have been competent to her, in the times to 
which this branch of law refers, to have contracted 
with another, at least to the effect of producing issue, 
inheritable to her original husband. So begotten, it 
differed from the Cshetrqjay (No. II.) in that there 
wanted the authority of the first husband to justify the 
proceeding. The intervention also of marriage, dis- 

0)Menu, ch.IX. 160. 174. 
3 Dig. «73. 

Mit on Inh. chm I. zi. 16. 
Vol. i. of this work, p. 90. 

(9) Menu, ch. IX. 160. 175. 176. 
S Dig. 235. 

(3) See chap, on Widowhood* Toh i. p« 
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ttngiiished this from the case of the {Swarini^ or) sim- 
ple adulterers. 3. To a third variety, where the wo- 
man had been deflowered before marriage, the denomi- 
nation s^ems to have been but inaccurately applied. Q) 
The issue in any of these cases was regarded as illegi- 
tiihate, and consequently not respected ; though allowed 
to be inheritable, on failure of legitimate, or other pre- 
ferable issue. And so it may be at this day, when 
warranted by local usage. (*) 

XL 

SwAYAN-DATTAv (') or a SOU sclf-given; resembling 
in circumstances the Critrima^ or son made; (No. IV.) 
only that, in the instance of the latter, the adoption was 
the act of the adopter, whereas in that of the Swayan- 
datta, the adopted gave himself. Neither the one, nor 
the other was, like the Dattaca, (No. IJI.) or the Crita, 
(No. IX.) given by his parents; but, oh* the contrary, 
abandonment by them characterised both the Gritrifna, 
and the Swayan-datta^ between whom the only differ- 
ence was, that the one was picked uf>, for the purpose 
of becoming a son; the other, tendering himself as 
one, was accepted. As an instance of die Swayan-datta^ 
it is said to be recorded in the Pwraw^^, and other works, 
that a king, having purchased of bis father a boy named 

(1) Mit. on Inh. 1. zi. 8. aod note. 

See seven Taricdes compendioualy stated in note to Datt. Mim. 
sect. It. 58. 3 Dig. 2S5. 

(«) Menufch. IX. 143. 3.Dig. «01. , 

Vrihaspati, 3 Dig. 241. 

Mohan Sing o, Choman Rai, Beng. Rep. ante 1805. p. 30. 
(3) Menu» eh. IX. 160. 177. 

3 Dig. 278. 
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Sunasepha, doomed him a sacrifice to the diyinity ; frank 
which having been rescued by preternatural interposi- 
tion, he became son of the sage Visvamitra; upon 
which it is asked, in what form did Sunasepha become 
the son of Visvamitra^ since he ' had not been given to 
hin) by the boy's father ? It is answered, He must be 
taken to have been self-giveHf having been abandoned 
by his parents. Q) 

I 
XII. 
Saudra, or a son by a Sudra woman. (^ Out of 
ten lists, exhibited in the Digest, the authors of three 
only, beside Menu, include the Sandra^ aS one of the 
twelve legal sons. These are Vishnu, Sancha and 
Lichita, with the Galica-Purana ; Vishnu, and the 
Calica-Purana, together with Menu, omitting the Pu- 
trica-putray as being identified with the son bora in 
wedlock ; which Sancha and Lichita ' admit : the latter 
omitting the Critrimay or son madCf as included (it 
may be) in the Dattacay or son given. Vishnu, (') lis 
well as Menu, makes the Sandra the twelfth, calling him 
" a son any how produced irregularly :" a vague de- 
scription, expounded, however, as meaning ^' a son of a 
Sudra woman, married or unmarried,'* by any other 
than a Sudra father. Q Such a marriage in the present 
day would not be competent ;(^ and was blameable 

(1) ^ Dig. 288. 

(S) Menu, ch. IX. 160. 178| 179. S Dig. 144. 285. 
(3) S Dig. 150. 

(4)SDig.«83. 
(5) S Dig, 141. 
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idiwayS) thougli permitted, being an incongruous con- 
nexion, indicating weakness of intellect, and tending 
to degrade the race;(*) insomuch that the connexion, 
without marriage, was looked upon, as in fact it is with 
ns, as the more excusable of the two; and it was ac- 
cordingly to be expiated by a slight penance. (<) The 
son in question is, according to Menu, one begotten on 
a Sudra by a man of the priestfy class; (^ which, in this 
text, is said to signify a Brahmanay Cshatrya, or 
Va%sya.(^^ Nothing can be more contemptuous than 
JMhHu's description of him. Said to be begotten 
" through lust,** all idea of marriage . would seem to be 
excluded ;(*) so that, however competent to confer same 
benefit 'on his putative father, he was ^' even regarded 
"as a corpse, though alive, and thence called in law a 
"living corp8e/*(*) ^7 benefit he could confer being 
JWUIisiderable. Upon this point, however, a difference 
of opinion existed between two great authorities, Jimu- 
ta Vahana, and Ciilluca Bhatta. Q) 



If the Putrkfl-putra,(f) the son of the appoipted 
daughter, be reckoned distinct from the Aurasa; liie 

9 



(1) Meim, ch. IIL 15. 19. S Di^. 117. 
(t) 3 Dig. 119. 

(3) Mena, ch. IX. 178. 

(4) 3 Dig. 984. 

(5) 3 Dig. S83. 

(6) Mean, ch. IX. 178. 

(7) 3 Dig. 144. 

(8) Ante, p. 173. 
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legally bfigotten :sod^ (as in many lists ha is, .Aougb 
not in Menu's, )(^) and the son by a Sudra woman (') be 
also admitted as one, the number of sons, (iiiduding the 
Aaroia^ as it existed undler the ancient law, amounted 
to tlurteeii. ; — extended by some to fifteen, but this was by 
q>litting and subdividing. Of these, the begotten sod> 
and the son of his appointed daughter, are often in? 
eluded together I under the idea of legilimdte issue; 
being (as already intimate) considered in point of law 
as one; upon which depends, whether the whole num- 
ber be to be estimated at thirteen, or only at twelYei(') 
Go-existing, as happeiied in the tiebt of a sbn being 
bom subsequent to the appointment of a daughter, they 
constituted one heir» their rights of inheritance being 
equal; in which redpect, the Putrica-putra was dis- 
tinguishable from every other; the rest being capable 
of participating^ but not Equally, with the. son begotten; 
their claim to the inheritance, as contradistinguished 
from allotment J depending in general on failure of na-* 
tural issue, and proceeding in a prescribed order. 
What this order was, it is of little practical importance 
at the present day to investigate, the system of subsi- 
diary sons, with the exception^ that h^ve appeared, no 
long^ subsisting. (^) It can scaf^cely be taken to have 
been simply as they stand in the lists, which differ in 



(1) Mena, ch. IX. 169» 160. 
(S) Ante, p. 184. 

(3) Menu, ch. IX. 133. 139. 

Mit. on Ink. note to ch. I. xi. 34. 

(4) Mr. Satherland'f Synops. p. fU, 
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respect, more fl>an m' tiiat of number, hardly ^^ 
two being arrfmged alik^; Trhence arose a drffictihy, 
that appears to have been early resolved, l^ resorting 
to degrees of virtue^ as aflbrding a distinguishing and 
corrective principle. In this way were tibe '' discrepant 
cies in the texts of various sages'* to be reccmciled.(^) 
How uncertain and arbitrary a criterion this must have 
been, is sufficiently obvious ; ^though, in its* tendency, 
not more injurious than the discretion with which, 
under the English law, every parent is invested, of d^ 
termining the fortune of his children, so £a.r as his own 
property is concerned, according- to his sole will and 
caprice, excepting where they may have been provided 
for by settlement, or protected by entail — ^family ar- 
rangements, that apply comparatively to few. This 
reference to " degrees of virtue,** without attendtt^ to 
the form in which a son was adopted, is said to be what 
was intended by Menu ; (^) . whose enumeration, viewed 
as exhibiting ah order of succession, was regarded as 
loose ;(*) an observation (it* may be remarked) equally 
applicable to every oth^. With respect even to the 
Dattaca, or son given, it is remarkable, that he is no^ 
in all the lists, among the favoured substitutes entitled 
to inherit gaierally; though the weight of authority is 
with Menu, who clashes him among the six, entitled 
to rank, in point of inheritance, with the son legally 



( t) 3 Dig. 155. DatL Mim. «oct. v. fO, .et §ei{. 
(t) Menu, cb. IX. 184. 

3 Dig. 286. 
(3) Subodhini, cited in note to Mit. on Inh. I. xi. 31* 
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begotten. (0 But, not to leave it to be imagined, that 
these enumerations were entirely at random, to be even- 
tually varied and regulated upon the principle thai has 
been alluded to, the order laid down in them is said to 
have been, '* upon the supposition of proportionate good 
'^ qualities :" (*) so that, when these happened not to 
exist, the place and turn of any one might be changed; 
preferring or postponing him according to his relative 
merits. Subject to some reserve of this nature, the law 
may be taken to have been peremptory, that, '^ on failure 
''of these first mentioned, the next in order should 
'' give the funeral cake, and claim the heritage ; (') their 
comparative excellence depending, in general, upon the 
character of their filiation ."(^) Whatever may have 
been the force of the principle, of superior or inferior 
virtue, as among the subsidiaries, no excess (it would 

seem) in any of them could operate to countervail 
the claim of the son legally begotten ; which, in this 
respect, appears to have been indefeasible; while, on 
the other hand, where the virtue among them was 
equal, they were to share alike. (^) These distinctions 
and differences (it is obvious) could only arise, where a 
plurality of subsidiary sons came in competition, and 
partition took place in the lifetime of the father ; the 
law contemplating the possibility of their co-existence, 
to the extent of the whole number of twelve. (^ 

(1) Menu, ch. IX. 159. 

(i) i Di^. S86. 

(S) Yi^jawalqra, 5 Di^. 19S. 386, et leq. 

(4) 3 Dig. 156. 

(5) Mena, ch. IX. 184. 3 Dig. S86. 

(6) 3 Dig. 173. 287. 
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Of the SODA above enuinerated^ those referred to 
below Q) were particularly exceptionable; some, from 
the discreditable circumstances under which they were 
conceived ; others, from the odious nature of their 
adoption; the^ son by a Sudfra woman being, beyond 
every other, disesteemed; and, accordingly, though 
legitimate, on failure of every other claimant, allowed 
no more than a tenth of the paternal property, not in*- 

« 

eluding land.(<) With regard to the others, they suc- 
ceeded, each in his turn, according to his pretensions; 
in default of legitimate issue. But such issue, or, (as 
was held by some authorities,) any one of the unexcep- 
tionable subsidiaries existing, an exceptionable one 
did not participate, being entitled to maintenance only; 
as was the lot of any one, in case of disobedience to 
the regular heir, or of- a general deficiency in good 
qualities;(') to which is to be added, that the son of the 
twice-married woman, the son self-given, . and . the son 
bom of a female slave, (construing the latter to have 
meant the son by a Sudra woman,) were precluded 
from succeeding, or being appointed, to empire.(^) 

(1) The ton of concealed birth • • • ante, p. 179. 

Son of an mimanied girl • • • • • — p.* 180. 

Son*of a pregnant bride — p. 181. 

Son bought — p. I8t^ 

Son by a twice-married woman — p. 18€. 

Son aelf-given *•••• — p. 183. 

Sonby a Sudra woman ••••^- — p. 184. 

(t) Mit. on Inh. L zi. 41, 4S. 
Id.?iii9,10. 

(3) Hit on Inh. L zi. S7, 28. 
Datt Chandr. sect t. IS, 13. 
Calica Parana, 2. 

3 Dig. 155. 

(4) Calica Parana, 3. 
3 Dig. 155. 

Datt. Chandr. ▼. t6, f7. »8. 
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What is principally material, at iim preanat day, is, to 
khov, of these various modes of subirtitution for legitimate 
issue, which among them contimies to be legal; a point 
not always agreed, and therefore ipuch inyestigated 
some years, back by the highest living authority, (not 
native,) at the instance of him, by whom these strie-* 
tuAss have been attempted ; and the result, in his opi- 
nion, was,^ that " the only modes of adoption^ (be^ 
'^ side tkt daughter's sanj Q whioh the law, as now ia 
** forces permits, are the datttty{^) excepted from the 
'' sweeping' prohibition in. almost every text on thi4 
'' sab^tet, and the crkrime^i^) specially oce^pted by 
f< Parasara;(f) (hat it had been proposed^ by some 
« modem writen3(4) to construe datta in a large sense^ 
^< to oomprehrad analogous modes of adoption, such as 
** by purchafie^ self-gifty &c. ; but that other writars of 
f^ eminence had forimJly confuted that interpretation ; 
*' and thit.they^ven construed Pardsara'steKt, so aa te 
^^ exclude the critrma^ and permit no adoption but that 
'' cSdattaiy^oT son giveUi" 

In the. sev^ith. section of the Djittaca Mimamsa, trans^ 
lated by Mr. Sutherland, instances are given of the 
affiliation of daughters, corresponding with those an- 
ciently in use in the. adoption of sons; but, taken as 
they are, from the Puranas, they are of no authority; 
and the opinion of Jagannatha remsdns uncontradicted, 

(1) Ant6» p. 128, et seq. 
(S) Ante, p. 173. 

(3) Ante, p. 177. 

(4) Ante, p. 177. 

(5) Datt Mim. lect. i. 65. 

(6) Ante, p. 154. 
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that ^' adoptive sons^ being noticed by the law, are 
'^ alone legal issue ; and that such daughters, being 
<< unnoticed in codes of law, are not so."(*) 



(1) 3 Dig. 499. 
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RITUAL OF THE DATTA-HOMAM, 

From the DcUta-^Mimamsa of Savara Swami. 
Communicated by the late Mr. Ellis. 

The ^ver, petitioning the king, and having declared 
to his brothers and relations his intention of giving his 
son, named Vishnu, to becmne Uie son of Govinda, 
aftenvards, pn a prosperous day, to be fixed by an in- 
telligent astronomer, shall bathe witfi* the child, and 
celebrate the rite of Purmyaham. On arrival of the 
time, attended with trumpets and other musical instm* 
ments, he shall proceed to the appointed place, purified 
by cow-dung, hung with colours, and decorated with 
flags. There, drawing in his breath, and saying to 
himself, ** I make the gift of a son :" he is to seat the 
Brahmin, to whom his son is to be given, facing the 
north, placing himself facing the east, and present him, in 
token of respect, with a cow, sandal, flowers, unbruised 
rice, and the like; having seated his son also, properly 
adorned, on his thigh, and repeated from the Veda 
the appropriate texts, he is to add this declaration : '^ I 
** (of such a gotram and name,) desiring the semblance 
'^ of Brahma, give this son of mine to perform .the duty 
** of a son to you, (of such gotram and name), for the 
'' sake of the glorious and mighty Vishnu. — He is no 
^' longer mine." Thus saying, ' and having previously 
given Turmaric water, he is to seat his son on the thigh 
of the ^opting Brahmin, who is to accept him with 
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prayer and holy texts, receiving with him from the 
giver, a present in gold, of the weight of a nischanij 
accompanied also with prayer. The giver is after- 
wards to perform the remaining ceremonies, pertaining 
to an oblation to fire. The adopting Brahmin, then 
taking the child, repairs to his own house, attended 
with music; when, seated on the same seat with his 
wife and .his adopted, he declares his acceptance of the 
child, performing, at the same time, the rite oi Datta 
Homamj in confirmation of him as his son. This done, 
be prepares the hearth, places the fire upon it, and 
airranges the six vessels, namely, the ladle, the vessel 
for the clarified butter, and the rest. Upon which, 
having performed the ceremony of sprinkling, and 
poured the clarified butter on the fire, performing also 
other purifications, and taking the butter with the 
ladle, he repeats certain mantrams. After this, he 
pours the butter into the fire, and placing upon it the 
Samit and Idmam, with its string, he performs Jayadi. 
Removing then the image of Brahma, he places the 
child on his thigh, pronouncing other prayers, and 
feeding him with panchatnrutam ; (rice and milk, sweet- 
ened with honey, &c.)' Finally, he gives food to a 
number of Brahmins, in honour of his ancestors. The 
above rite regards the adoption of a son from a dif- 
ferent ]gotram. ^ « 

Upon the above statement, it is remarked by Mr. 
Bllis, that the Brahmin only being mentioned, it fol- 
lows that this ceremony is necessary o^ly with respect 
to this caste ; and that, if it be Directed that the terms 
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include the three twice-born classes, it must be restricted 
at least to those tribes who now actually use the texts 
of the Vedam. That in Southern India^ however; 
most, if not all the tribes, who have any pretentions to 
belong to the twice-born classes, Brahmins excepted! 
use, not the Vedam, but the Puranic texts only, — to 
whom, therefore, this ceremony is not applicable. 

It is further observed by him, that the author declares 
this ceremony to regard only the adoption of a son fronr 
a different gotram; — that, though not improper, it is 
consequently not necessary when the adopted child is 
taken, as in the great majority of instances it is, from 

the adoptive father's gotram. And he concludes the 
result, with respect to practical use, to be, that, if the 
performance of the Datta Homam be established, the 
adoption is established; but, if otherwise, that the con- 
verse does not hold good, and that further evidence may 
be adduced :— adding that, in no case can the omission 
of the ceremony affect an adoption in other respects 
valid ; but that, if not performed, whoa the adoption is 
from another gotram, it would, seem, from analogy, that 
the son, so adopted, must be Amtya-Datta.i^) 

(1) Ante, p. 96. 
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ZILLA OF DARAPOORAM. 

February 3, 1807. 

Coopatravadoo, v. Sunjalatravadoo. 

The Plaintiflf is the legitimate son of one Condatatra- 
vadoo. The Defendant is his son by a woman whom he 
kept. The father being dead, what becomes of his 
property? 

Answer. 

It is his son's, by his lawful wife, to the exclusion of - 
the Defendant, subject to any gift that may have been 
made by the deceased in his lifetime ; and this not in 
fnuid of the rights of the Plaintiff, as his legitimate son.. 

(Signed) S. Sunka&a, Sastrec. 

Remarks* 
See Mitacsh. on Inh. ch. i. sect. xii. and Dig. vol. iii. 
p. 223. C. 

The son is interested in his father's property, nor can 
any incident of birth deprive him of this inherent right. 
Differences however will exist, according to the circunu- , 
stance of the mother. If she were a virgin of the same 

o2 
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caste, the act of connexion would be equivalent to the 
ceremony of marriage ; and the offspring would be enti* 
tied to a full share. Not so, if of an inferior one. A 
degraded caste in the mother degrades the offspring ; but 
still it is entitled to a maintenance. With respect to 
Sudras, (all the tribes of which arc, in law, neaiiy equal,) 
I am inclined to think that sons, of whatever description, 

« 

are entitled to equal shares. E. 

Common sense dictates that the natural children in 
this country, by kept women, who are a sort of inferior 
wives, should have some maintenance, which must be 
apportioned by reference to their wants, rank, and the 
amount of their estates. The bastards of Rajahs to the 
northward never pretend to claim a share; but they 
have food, and clothes, and are married by their brother, 
the Rajah; but then they serve him as peons, servants, 
slaves. They can have no right however to a share in 
any case. Such questions ought to be setded by a 
Punchayat of the caste's people. Any opinions upon 
them that we can pretend to give, must be open to' error. 
There are different customs in different castes and places, 
which only the people of the particular castes can know 
exactly. T.(0 

In this case, I think the legitimate son is the sole ^eir 
to his deceased father's estate : nor do I beliieve the 
Hindu law, in any case, except in the instance of a Su- 

(1) WilHam Thackeray, Esq. deceased, late Member of Council at MiMlraa. 
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dra's son by a female slave, recognises the heritable right 
of illegitimate children. The first in the series of heirs 
is male issue (Putra). But whom does the law include 
in this term ? To this I should reply, 1 . The real legi- 
fimate.son. 2. Next, son of the son, or of the son's son. 
3. The Putra-pratinidhi, or substitute son*. Again, of 
the Putra-prathudhiy by the ancient law, eleven descrip- 
tions are recognised; and of these. the Pawncr-bhava, or 
son of the twice-married woman alone might, in some 
instances, be regarded as V & natural son,** ii^ one accep- 
tation of the term. But, in the present age, of th€^ eleven 
subsidiary sons, the adopted son, of the two descriptions 

tephnically called Dattaca^ or the son given, and CrU 
trhna^ or the spn.made, is alone approved by the. law and 
general practice. What constitutes a legal adoption, is a 
q$iestion inyolidng many considerations, and which will" 
QOt be. here releyant.. S. 
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ZILLA OF VIZAGAPATAM. 

May 8, 1804. 

A man having an illegitimate son, whom he had 
educated and married, had afterwards children horn in 
wedlock; and conceiving an aversion to the foimer, he 
turned him out of his house, denying his having may 
claim upon hhn. The case being referred to the Pundit 
of the Court, his opinion was, that the son in question 
being neither J}atta nor Aurasa, (neither legitimate nor 
adopted,) and no other being inheritable in the Cali age^ 
he could enforce no claim on the property of his puts^ve 
father ; that it was nevertheless competent to the latttf> 
if he thought proper, to admit him to a share, and this 
without the consent of his legitimate issue; and dMtf^ 
provided he was free from vice, he could not, without 
violating the Sastras, refuse him food and raiment. 

Remarks. 
Issue by a concubine is described in the law as son 
by a female slave, or by a Sudra woman. If the father 
were a Sudra, he might have allotted a share to his 
illegitimate son. Mit. on loh. ch. i. sect. xii. And the 
obligation of affording him the means of subsistence 
is declared in passages quoted in Jagannatha's Digest. 
vol. iii. p. 170. C. 

How does the Pandit discover that this illegitimate son 
Was not Aurasa, or son of the bosom? Why should 
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this term include only the son of a woman consecrated by 
the nuptial rites ? and, if it do not, what becomes of the 
reasoning? It does not mean only the son of such a 
woman ; for, if it did, the progeny of a Gandarva mar- 
riage would be excluded from succession; which, by 
the primeval law, they certainly were not ; for, to avoid 
quotations, whether from the Smritis, or their commen- 
tators, did not the son of Dushmanta and Sdcontala suc- 
ceed to his father's throne? Not to pursue this strain 
any further, it may be safely asserted, that, to establish 
illegitimacy under the Hindu law, the circumstances 
Inust be implicitly sta^d; (we must have the thing before 
us, not the name;) and that nothing short of absolute de- 
gradation from caste is an exclusion from heritage. Even 
in this case, maintenance is positively enjoined. E. 



The Aurasa putra (literally, son of the breast) is de- 
scribed as the son begotten by a man on his lawfully 
wedded wife. Is a Gandharva marriage legal or illegal ? 
If legal, the offspring of such a marriage would be legiti- 
mate; and, no doubt, the right of succession would 



arise. 



S. 
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MADRAS. 

Sudder Adawlut. 

Question. 
Has an illegitimate son any, and what hereditary right t 

Answer. 
His father may settle a share upon him, if he make 
partition in his life.(^) On the death of the father, 
without partition, he takes, with his legitimate brothers, 
a half share. O If none, he is entitled to a share equal to 
that of a grandson, by a daughter. 

Remarks. 

Q) See Mit. on Inh. eh. i. sect. xii. 1. and 2. Q Pro- 
vided the father do not belong to one of the three higher 
tribes: for this rule is restricted to the Sudra. 3 Dig. 143. 
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MADRAS. 
Sudder D. Adawlut. 

Has the son of a Brahmin, begotten on a Sudra wo- 
man, any, and what claim on the estate of his father? 

Answer. 
To the extent of food and raiment 

Remarks. 
Provided he be of good conduct, and, as expressed in 
the Mitacshara, (ch. i. s^ct. xii. 3.) docik. C. 



The Court would presume the natural son qualified to 
to receive maintenance, unless the opposite party could 
shew what, in the contemplation of the law, is a l^al 
disqualification. S. 
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ZILLA OF CUDDAPAH. 

July, 1807. 
Sslbbiimma, v. Somannah. 

4 r 

The Plaintiff is the childless wrdow^ having been the 
second wife, of Padda Lingapah, deceased, who had a 
son by his first wife, now about eleven years of age, 

• » • 

having maternal relations. The deceased, when dying, 
expressed a wish that his brother Chinna Lingapah 
should bring up his son% The questions are, L Who is 
entitled to the deceased's property? 2. To whose care 
will it be fit that his son should be committed during 
bis minority? 

Answer. 
ICs son is entitled to the property, subject to the rights 
of the two widows, who have a claim to as much as may 
suffice for their food and raiment, with a reasonable al- 
lowance to them for alms; and, beyond this it does not 
extend, however considerable the estate. 2. The de- 
ceased, when dying, having expressed a desire that his 
brother should take charge of his son, the latter, if so 
inclined, may live with his uncle. 

Remarks. 
The son is no doubt heir, and the widows are entitled 
to maintenance. See Mit. on Inh. ch. ii. sect. i. 20. It 
belongs to the Court, representing the sovereign, to pro- 
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tect the rights of a minor. There is very little in the 
Hindu law on the subject; and a testamentary appoint- 
ment of a guardian is not noticed in it The latter part 
of the answer is therefore not founded upon particular law, 
but only expresses the Pundit's sentiments, as to what 
may 'be done in the exercise of the Court's discretion. 

// And beyond this it does not ejftend^'' &c. ^o j not if 
sons be alive, or daughters either. E. ^ 
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PROVINCIAL COURT OF CHITTORE. 

The child in question (a female one) is an orphan, 
having lost both its parents. There survive, connected 
with her, her maternal grandfather, paternal aunt, and a 
cousin of her father. Who, of the above three persons, 
is, according to the Hindu law, the proper one to take 
charge of her ? 

Answer. 
The father*s cousin. 

Remarks. 

The Pandit's opinion in favour of the cousin is 

• 

founded upon his bdng a Sapind of the father. The 
Raja, however, or sovereign, is the legal guardian, 
(Jagannatha's Digest, vol. iii. p. 542.) and may compel 
any of the child's relations to take care of her;, the 
charge devolving on the paternal male kindred, rather 
than on a maternal ancestor, or females.^) C. 

(1) 8m 3 01^.544. 
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ZILLA OF COMBACONUM. 

June 27, 1809. 

The lands belonging to the Plaintiff, an infant of eight 
years; (suing by his guardian,) were mortgaged by his 
brother-in-law, without the privity of any one belonging 
to him. Is the mortgage good? 



Answer. 



It is not. 



(Signed) 



P. Vencoo, Sastree. 



Retfuxrk* % 

. The brother-in-law could have no authority to interfere 
in the minor's affairs, unless acting as guardian to him 
with the approbation of the sovereign, who is the legal 
guardian of all minors. , C. 



\ I 
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ZILLA OF MADURA. 

Quesiicn. 
The father being dead, at what age is his son liable 
fpT his debts? 

jinswer* 
Not till after seventeen. 

(Signed) Sashadree Jtsngar. 

Remarks. 

The son is of age at sixteen years complete, or at 
entrance on his seventeenth. 

Jagannatha, in his Digest, says the sixteenth year, 
or end of the fifteenth, overlooking several authorities 
which are express as to this point (Dig. vol. i. p. 293.) 
Thus Vireswara, the commentator of the Mitacshara, 
says, '^ a youth is independent immediately after sixteen 
years." Bhavad^vi, commenting on a passage of Vri- 
haspati, concerning performance of penance by a boy 
under sixteen, observes, *' a boy above eleven years, to 
^' the end of sixteen, must be here understood." He- 
renat'ha, author of the Smriti sara, expounds the words 
'^ after the minor has passed adolescence," in a passage 
of Catyayana, as signifying above sixteen years. And 
Raghunandana, the great authority of Bengal, says, 
'' one who has not arrived at years of discretion, is one 
'' whose age is less than sixteen years.'' C. ^ 
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ZILLA OF CUDDAPAH. 

June 9, 1807. ; 

Sobnkoo, v. Gooroovadoo. 

The petition states, that Ellaloo, the father of the De- 
fendant, borrowed of the petitioner jewels, upon which 
he raised money by pawning, for payment of a debt to 
the Circar ; and that he is since dead^ not having re- 
turned them as he engaged to do. The Defendant^ in 
answer, alleges that his father kept the petitioner; and', 
it is in evidence, that, possessing, as she did, a separate 
house, the deceased was in the habit of visiting her^ 
night and day. He further alleges, that he was not 
maintained by his father, but by a maternal uncle; and 
that he is at this moment but a boy. This is so: at the 
same time, it is in proof that he rents the arrack farm, 
which his father held before him. Under these cir- 
cumstances, is he answerable for the jewels in ques 
tion? 

4 

Answer. 

Jt is said by Vrihaspati, and in the Smriti Chan- 
drica, that a son is not of age till sixteen. Other au- 
thorities say not till seventeen or eighteen. In the 
present case, as the Defendant, from holding the arrack 
farm, must be considered as equal to the carrying on of 
business, he should be held answerable. 
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Remarks. 

The whole current of authorities fixes majority at 
sixteen years, which Jagannatha and Servara, com- 
pilers of digests, explained to mean the entrance on 
the sixteenth year; but which elder commentators, of 
greater weight, understand to mean sixteen years com- 
plete. 

A son is bound to pay his father's debts. (Digest, 
vol. i. p. 267.) It is observed, however, by Sir Wil- 
liam Jones, that, without assets, the obligation is a 
moral and religious, not a civil one. Note on Digest, 
vol. i. p. 266. C. 
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ZILLA OF CUDDAPAH. 

Nov. 13, 1807. 
G. Chenchoo, v. J. Latchumorab. 

r 

• * * • 

Thei Plaintiff, a minor, of thirteen years, complained 
that the Defendant having adopted him^ subsequently 
adopted another, and had since turned him out of doors. 
The reference to the Pandit was, as to his competency 
to call the Defendant to an account in judicature, being 
a minor only. The Pandit reported him as not compe- 
tent, till, he should have attained, the age of sixteen 
complete. 

Remarks. 
He may sue through his guardian, or prbchdn affty^ 
Vyasa and Vrihaspati^ (cited in various compilations,) 
having declared that a kinsman may institute and de- 
fend suits for a minor, a woman, an idiot, or insane 
person, &c. ; upon which commentators have observed^ 
that, whether delegated, or not, a well-wisher of per- 
sons, so incapacitated, may plead on th^ir parts. 
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ZILLA OF COMBACANUM. 

October 14, 1808. 
Samavien, v. Shistnien. 

In this suit on bond, the Defendant having been sent 
for by the Court, and appearing to be an infant of ten 
years only, the Pandit (Vancoo Sastree) having been 
referred to, as to the course to be pursued, reported 
against proceeding in the action. 

Remarks. 
According to Nareda, and many other authorities, a 
minor (explained in the Smriti Chandrica to be one 
who has not completed his sixteenth year) can neither 
be arrested, nor summoned to answer a suit : and a trial, 
in which a minor, or insane person, is plaintiff or 
defendant, is pronounced to be wrong, by the Mi- 
tacshara, and other commentators on Yajnyawalcya. 
A kinsmah, however, being a well-wisher of the minor, 
Sec. is, by a passage of Vrihaspati, authorized to insti- 
tute and defend suits on their parts. In the silence of 
the law, the courts must discriminate cases, in which 
the suit should proceed, defended or instituted by a 
friend, or guardian; and those in which it must be 
postponed, until the minor come of age. C. 
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ZILLA OF COMBACONUM. 

January 22, 1808. 
Ramasamy Jyen, v. Sachappien. 

The Defendan,t i|i this cause being superannuated, 
and unable to speak ; piay his son be sent for to come 
and carry it on ? 

Answer. 
The son of a man in such a state may be sent for to 
carry on the cause. 

(Signed) Vencoo Sastree, Pandit. 

Remark. 

yrihi^pati saySy ^^ A man occupied with .sacred l^te- 
*' retorey engaged in the celebration of nuptials, 
^ ^^cted with disease, oppressed by sorrow, insi^ne, 
« nn^er age, intoxicated, old, sued by another, bu^y 
<' in t)ie king's affairs, or engaged in austerities; a war- 
** xior, while war depef^ds ,' a husbandman during sow- 
V ing and reaping; and persons involved i^ straits,; 
" .nmst not be arrested: nor a woman ; nor any person 
*' who is dependant on a master/' 

The author of the YiramitiSdatfa, commenting on a 
similar passage of another legisli^tor, observes, '^Th^e 
^' persons must be summoned at a subsequi^t time. 
'' But, if an irmnediate citation be.iiidispensably neces- 
*' .8ary,.theaon, op other represent^tiye, should be sum- 
" , xnoQed.'' 

The opinion is therefore correct. . C. 

f2 
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ZILLA OF CUDDAPAH. 

B. Latchemucha^ v. Visvanada.' 

The parties being Brahmins^ the Plaintiff is the wife 

of one Kistnavanee ; the Defendant, his brother. At the 

' ' • .. 

time of the departure of Kistnavanee from his family, 
hereafter mentioned, he, and Visvanada (Defendant) 
having divided their property, each was in possession 
of his share in severalty; when, in consequence of a 
bad understanding betweeil Kistnavanee and his wife, 
(the JPlaintiff,) she quitted him, carrying with her 
two of their sons ; upon which he took a second 
wife. * Having subsequently assembled . his caste, he 
procured from them a samakya,{^) as a means 'of con- 
straining her to give him back his sons. ' This not pro- 
ducing the desired effect, he applied to the priest of 

r . - • ♦ • r ^ 

the family fOr a divorce, which was refused, the Plain- 

» • . . . - , • 

tiff not being chargeable with any crime. ' Utider these 
cii^cumstances he subsequently disappeared ; nor is it 
known, \vith certainty, whether he be npw living or 

dead. * On the eve of his withdrawing," he deposited 

» ' ■ . • "• . ' * . - , >. 

with' his brother (the Defendant) the Sunnuds -of his 

Meerdsseij' directilag him to dontiiiiie 'ctiltivating bib 

MauniumSj accounting from time to time for 'the r^its 

"•' • ..... »>.,... « 

(1) A -writiog witii many figiuttamto it. 
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and profits to his ieomz/* wife' He farther . directed that; 
in the event of hls^rift restoring His sons, the; usual cere- 
monies being performed for them, they should be taken 
care^of; and that^-in this, case' also, tb^r mother (the 
Plaintiff) should haVe f6odi and raiment- Latehemanah; 
the eldest son, having singe come of age, the 'question 
is, v^hether the Plaintiff and he ought not now to be put 
in possession of the property, the same as if Kistnaya- 
nee were' dead ; or, whether it should be allowed to re-s 
main as it is, with the Defendant Visvanada. 

, Answer. 

The property appearing to be ancestral, it vests in 

the sons, in the absence of the father, subject to the 

claim of the . wives to be maintained. In the event of 

any disagreement between the sons and their stepmotherj^ 

the magistrate should interfere, and secure the latter 

■« ' • , • • • 

in a .reasonable maintenance. Should the father return, 
it will revest, and, should he and the sons afterwards 
disagree, they may come to a partition, he concurring. . 

Remarks. . • 
According to the M itacshara,- sons have, interest in 
the patrimony by birth; and, in- property ancestral, 
have an equal right with th^r father. (Mit on Inh. ch. i. 
sect i. 27. and sect. v. 3.) The sequel of this opi- 
^nion; regacdii^ the arrangement to be made in the ab- 
sence of the father^ supposed to be dead, is consistent 
with the \wf : but the son's concurrent interest in the 
patrimony would not be a reason for disturbing an ar- 
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rangement made by k fitther io proTide for his abseotce^ 
if there were reason to believe him still living. C. 

The opinion here given seems re&sonabie enough. 
The presumption thsLt the husband is dead dods ndl 
Seem t6 have been yet formed. 

As to the question, whether sons have a right to an* 
central property, (immoveable,) such as to preclude the 
father from making any disposition of it, he may choose, 
it has been decided by the Sudder Adawlut in two cases, 
viz. in that of Eshanchund Rat v. Eshorchund, Beng. 
tlep. ante, 1805, p. 2; and in that of Ramkomar v. Ki- 
shenkeenkdr^ in 1812; that, in Bengal, a Zemindar ma^' 
by deed settle ihe ancestral estate on one son, to &e 
Exclusion of the rest. I have, however, heard the lavi^ 
of these cases questioned. The contrary ivas deter- 
iioiined in the case of Sham Sing v. Umrastce (a Tirhoot 
case), July 2iB, 1813, as the law according to the My- 
thila authorities. D.(^) 

I should think the law must fix some period, if not 
direct, by analogy, within which the father ought to 
return. If it be to be fixed discretionally, his age and 
6ther circumstances sjiould be considered, and a period 
settled, after the expiration of which the estate shbuld 
be made over to the sons, and divided, if they 1?i^b it, 
between them. The father must be taken to have left 

(i) William Dofiii, Esq. one of the Judges oi the Sudder Dewaany Adawlut of 
Bengal. 
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home as Saniassy; and, if he absents himself beyond a 
reasonable time, the business of the world, and of his 
family, must not suffer from his caprice. In the mean 
time, the estatie might remain, as the father l^ft it, in 
deposit, till the sons are grown up ; i. e. supposing it 
to be in safe hands, and well managed. T. Q) . 

(1) William lliackeray, Eiq. deoeasod; late Member of Council af Madraa* 
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ZILLA OF VENDACHELLUM. 

Sept. 9, 1807. 
Penauka-Paty, v. Appauyangar. 

The sons of a man possessing property inherited by 
him^ claim a division of it, not inchiding the land. 
The father not assenting^ can they compel one ? 



Answer. 
They can compel a divisipn of the land only, ac« 
cording to the Dcnfa Bhagumy of Jimnta Vahana ; and 
Agee vateva Bhagumy Q) in Jagannatha turka*punchaoa- 
num. 

(Signed) Sresnevasa Charloo, Pandit. 



Remarks. 
The answer is'^expressed too broadly. Under particu- 
lar circumstances, a division may be exacts by sons, 
against the consent of their father. Mitacsh. ch. i« 
sect. ii. 7. C. 



'^ They cannot''— certainly not; the property, barring 
waste, is absolute in the father during his life. E. 

(1) Signifying, di?iii<m in Uie lifetime of Ae fnther. 
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ZILLA OF BELLARI. 
Mi^y 29; 1^07. 

' The Plaintiff is one of several sons of fhe Defendant, 
of -whonij 'hieivihg been turned out of doors by him, he 
deikiimds his share of the family property. • 

Is the Defendant compellable to acquiesce in his 
£lem&nd ? 

■ 

Answer. 

According to Yajnyawalcya and ' oAers, a fa&er, 

, . . • . ■ • ' 

dividing his property among his sons, must allot to the 
eldest a larger share than to the rest; and, according to 
Vrihaspati; the wife shares with them, "" if not ^ provided 
for by her parents. It is declared by Nareda, that 
though' a* son shoMd be eamihg his own livelihoods 
not coveting what belongs to hb father, still, on a 
division of properly, an allotment should he made him, 
if only to bar his fiitore claim. In the case referred, 
&e Defendant is bound to allow the Plaintiff the share 
lie demands. 

(Signed) Rungachabee, Pandit. 



Remarks. 
None of the circumstances, which could entitle a 
lion to exact a partition from his father, (Mitacsh. 
ch. i. sect. ii. § 7.) appear to have existed in the pre- 
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sent case. The opinion delivered seems contrary to 
the law on that point, as well as in regard to the supe* 
rior share of the eldest son; which Yajnyawalcya de- 
clares to be optional with the father in his lifetime; 
but which he is restricted from gi)Bsting, if the property 
be h^reditaiy ; and wh^ch is altogether obsolete on a 
partition among brothers. Mit on Inh; ch. i* sect it. 
§1.6. sect 3. § 4. C. 

'< Is bound to allow the Plaintiff his share.'* If he 
thinks proper to divide his estate, he is so bound, 
not otherwise. All he is bound to do, during his 
life, is only to provide his son with a maintenance. 
After his deat^, the rejected son may demand a divi- 
sion from his brothers. A father's dominion oyer the 
fapiily property is absolute, so long as he does not 
waste it; of which the magistrate will judge in equiQr. 

Primogeniture has no force in the present age. E. 
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ZILLA OF BBLLAM. 

May 26, 1808. 
Sarabiah v. Mulliidi. 

The Plaintiff sues for a division, his fktiher beings 
alive. Is he entitled to it ? 

Altiibler. 
If h declared5 byH&neeta, that, Whilfe thS fathek' lives, 
the son cannot interfere in thie distribution dr ^peddi- 
tare of money, in the making of gifts, or the punishing 
the servants when they deserve it, without the consent 
0f the &ther. The . present suit iheiiefoTe is not cbm- 
ffetept 

. (Signed) Rung ach art. 



Remarks. 
Under particular circumstancesi a son may require 
a division. Mit. on Inh. ch. i. sect ii. 7. C. 
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ZILLA'OF GANJAM. . 

Can the sons, among th^ Wodday Brahmins, enforce 

• • • • • • % 

a division of the 'family property, during the life of 
their, father?, •.'.'*';' 

Answer. 
It depends upon whether. '^he properly descended 
from anqestprs ; in . tjjiis . case, they may ; ' oth^^i^, ii^ it 
was acquired by the father. ; . 



« • 



. '■ Remarks. .« 
: Sons have a right in particular; cases only to demand 
a partition even of ancestral property, during theif 
father's >life.~-See Mit. on Inh. ch.'i. sect 2. §7. and 
Id. ch. i. sect. 2. 7. S. 



1 r- 






CHAP.: v.; . jSaaj 



-* .. 



• 4 * 



SUPREME COURT, GALeUTTA/ 

' On the 18th Au^st 17i31, and. about a year before 
his 4leath, Juggulkisson Addic, possessed of property^ 
partly descended , and partly acquired, and having a 
wife and son, by will executed and attested, disposed 
of the whole ip equal shares between them, and died, 
leaving them surviving him. — ^Upon reference to the 
Panditsl of the Court of a long statement, of which the 
above is the substance, — ^they certified in favour of the 
wiU. 

Remarks. 

* 

The doctrine of Bengal appears to be thus : A Hin- 
du has absolute power in the disposition of moveables, 
however obtained, as weU as of his own acquired real 
estate, whilst his property in the same endures. This 
is however terminated by his civil or natural death. 
His civil death is occasioned by degradation from his 
tribe, entering a religious order, and the like. There- 
fore, there are two periods for the partition of the pro- 
perty above-mentioned amongst his sons; one at his 
choice, whilst his properly endures, another at the will 
of the co-heirs, or any of them, when his property has 
become extinct, as above described. The same princi- 
ple is applicable to the real ancestral estate, with this 
di£ference; — ^The father has not absolute power over 
such property; neither can he, at his choice, make a 
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partitioa of the same, till the mother is past child-bear- 
ing. A partition made by his choice must however 
be equal ; jdiofig^ he may pi!e9enre for J^ims^s^f a doable 
share. While the ownership of the iather endures, the 
sons can demand the partition of no description <if 
property. S, 
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XlUJi OF EELLARI. 

July 16) 1808. 
Soobummah, v. Ginecapah. 

On a question, as to &e liability of the aon ito ibe 
sued, on account of property claimed by the father, the 
father living and amenable «t Ae time, the Pandit (Run- 
gadkaay) certified in the negative. 

A SOB can only sue, or diofend -u <niit for his falier, 
manthorind )by han, if the kMer be 4i8id>led by de- 
crepitude, dideaae, alienation cf mindy or^die like* See 
a passi^ €f Vrifaaspati, as fcAile^: "^^ A dcinsmaa 
^ (explain^ if Mkra Misva to tmean ia ten, or Olber near 
^ lelatibii), or any perscm mho 'is ^delegated by the paHy^ 
'' may institute or defend causes onrthepait of oneivho 
*^ is im idSot, a madnkan, an old makt^or one afflicted with 
** disease/' — If the father have retired from worldly af- 
fiurs, the whole management df the family devolves on 
die Bon; and in such case he may df course ^bie sued. 

C. 

Right — ^The father has absolute dominion during his 
life : the children have nothing to do with the property, 
or the claims on it, till after his decease. x £. 
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ziLLA OF OHrrroiRE. 

I 

Dec. 26, 1810. 

% 

For the statement and questions referred to the Pan- 
dit, Tid. post, Append, to eh. viiL p. 262. 



Afutoer. 
1 . It is ordained in the Sastras, that a man livit^ in 
the same country, offers Pindu (rice to deceased fore- 
fathers) as far as four degrees of descent ; and he has 
therefore to that extent axightto demand a shaise ofiiis 
ancestor's property; but that here it /ceases, unless 
there hare been an absence in a distant couiitry> in 
which, case it extends to the seventh degree. ^ The 
claimant being of the fifth degree in descent from the 
first possessor, and not appearing to come within thci 
exception, oa this ground his claim fails. 

(Signed) Alasinga ChabiarI 



Remarks. 
See Devala, cited in 3. Dig. 10; and Vrihaqifiti, 
Id, 440. C. 



\ 
< I 
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ZILLA OF VlZAGAPATAM. 



\ 



August 25, 1610. 

A man having two wives, with two sons by his first, 
and one by his second, during the minority of the lat- 
ter, by deed divided his estate into four shares among 
his three sons and himself; retaining the share of his 
infant son, with whom he continued to live separately 
from the others till his death ; subsequent to which an- 
other division took place, of some property that had 
remained before undivided. Upon this second divi- 
sion, it appears, by written evidence, that the mother re- 
ceived from his brothers their younger brother's share. — 
Is it competent to the younger brother, under these 
circumstances, to call for a new division ? 

Answer. 

m 

I 

The division by the father was legal, and cannot be 
disannulled; nor can the younger son, who continued 
to live with his parents, dispute it. The deed executed 
upon the occasion is a bar to his present claim. 

(Signed) Dusky Narrain, Sastree. 

Remarks. 
The answer takes no notice of the supplemental par- 
tition, in which due care should have been taken of the 
mnor^s interests by his guardian; this appears however 
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to Iiave been done by bis mother (it must be presumed) 
in that capacity. The sons were of course bound, by 
the original partition made by their father, as &r as 
that went ; being conformable to law* 3 Digest, 547. 
texts xxxii. and zxxiii. C, 



f 
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ZILLA OF COMBACONUM. 

Sept 9, 1809. 

One Kistnama Naic, the father of Plaintiff and De- 
fendant, thirty-six years ago, divided his estate between 
his two wives, establishing, by deed, two shares to one of 
them, and ope to the other. The Plaintiff and Defendant, 
tiieir «ons, lived separately from that time, each with his 
respective mother; but, on the death of the father, they 
joined in performing his ceremonies. — Is it competent to 
the Plaintiff now to claim a new division, contrary to the 
one that so took place, as stated ? 

Answer. 
The division made by the father, so many years ago, 
hwmgp taken effect, and it beiiig lawfi;^], according to some 
SttitMs, for Siidns tot divide their proper^ between their 
Wives^ theretcan he no new diyisiop now. 

(Signed) . P. Vencoo, Sastree. 

Remarks: 
See reniarks, p. However, long possession is also 
alleged. C. 

The claim for a correction of the division (which 
is certainly diBputable) ought to have been made before 
the property was taken by the respective parties. By 
not then urging it, it is inferable, that the father's dispo- 
sition of his property was acceded to at the time. 
Without such acquiescence, he had, generally sneaking, 
no right to ibake such a one. B. 

q2 
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ZILLA of SALEM. 

April 9, 1808. 



Aimapoomyuinmall, v. K. Avadany. 

The Plaintiff, a widow with two sons, having, on 
the death of her husband, lived with the Defendant; her 
iather-in-law, complains, that the latter has obliged her and 
them to quit his house ; and she demands for herself and 
them maintenance from* Nov. 1806, to July 1907, 
amounting, at ten rupees per month, to ninety rupees ; 
and also a provision to be settled' for their future main- 
tenance, till a partition of' Defendants property shall be 
made, and her sons*' shares assigned. To which the De- 
fendant alleges, in answer, that he and his wife areVety 
old ; that they are unable to continue the support of the 
Plaintiff and her family ; and that, after setting apart, out 
of what property he has, as much as may suffice fcnr dbe 
marriage of his third son, and also for his and his wife's 
maintenance during their liyes, and the life of the sur- 
vivpr, as well as for the expenses of their funeral ce- 

reinonies, he has no objection to' the residue being 

• » 

divided. — Quest. What are the rights of the parties? 

Answer. 
. The Plaintiff having , two sons, and the Defendant 
pleading his inability, as stated, and agreeing to divide, a 
portion of his property, exclusive of the land, ought to be 
set apart for the marriage of his third son ; then the land 
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should be divided into four shares ; and, after allotting 
one for the support of the Defendant and his wife, the 
remaining three parts, together with the rest of his pro- 
perty, being divided into three, should be distributed as 

• * 

follows : viz. A share each should be given, to the Defend- 
ant's second and third. sons, suid a share to liis grandsons, 
the sons of his elder son deceased by the Plaintiff. 

(Signed) Sinoana Chariar, Pandit. 



, «Thi& distributidn of the property appears not to be coTf- 
recL ; Admitting that the grandsons; or their mother on 
dieir partj might exact a partition, as the son might, have 
4(me on his father's retiremient from worldly affairs, (Mit. 
ott Ink. ck^ i. seotii. § 7.) still a father and his wife 
should not have been restricted to a single share for the 
mai&tenance of both, (Mit. on Inh. Id. § 9.) nbr-should 
he have been.-excluded from participation in the move- 
ables^ as seems to be done. 

The appropriation made to defray the marriage of 
tJiesoD is consonant to. an. express direction to that effect^ 
in case of partition, after a- father's demise. See note on 
lilit. on Inh. ch. i. sect vii. ^4. C. 
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REMARKS BY MR. COLEfiROOKE. 

Acccmpamfif^ Letter from him of May 18, 1812, (*) on 
reference of question upon Adoption by Purchase. 

Slavery is fuliy recogoised in the Hindu law; 
and the' various modes, by which a person becomes a 
BlaVe, are enumerated ili passagM, which itill^be foond 
quol^ ifci' JagfeLfatifttbflCs Digest, (vol. iii pu^ afi4; a&d a2»« 
8y<y; ed.) <idilit>r^he&ding eafKur^ iu> ^war ; volwiiMH^ 
subinissibn^ ' ttf . sf itveiy fot ^ divMi oausw > - iavolinitafyi 
ks in pilynent ^t debt, ^ by- wayof.pmiisluttkit ^Mnrd^ 
nt^oir^pfiiig of a ibAitl^ 'slikve ; and gift> sale^ or oth^ 
transfer, 1»y a ibrmer owner. - *'' -ik-u .ul.,u 

Jagandatbapropcyses'to indude a^ifMg ^slawfe.kiooglrt^ 
received in gift, and made by ^pulatioti, chitdMi' gite^ij 
sold; or made ovifr fdr tidc^ttoft, ^but^ ndt i^gblarly or 
(kmipldtely addpt^dbjr due peirfoniianee-df^th^piieMriibed 
rdigioQs. ceremome^: If fhis^ ilitilr{MI»tiwi w^nr^oi* 
rect, it would be directly in point. But I find no k«thdkrit^ 
for it in the earlier writers ; and he himself acknowledges 
it to be entirely his own, expressing surprise that so ap- 
posite an interpretation should have been overlooked 
by preceding authors. 

It is founded on a passage of the CaHca-purana^ 

(1) Ante, p. 134. 
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the purport of which is, that children giten, or others 
wise made over for adoption^ but whose tonsurei and die 
test of the prescribed cezemonife% me not duly per- 
fomied in>the hmHy name of the adoptor, must be pro* 
nounced' slavw. The genuineness of the text, as a 
pessf^ of ikuk Purana^ has been questioned by some 
atithob ; iaad it k apparently not authentic, bising want- 
ing in many copies of the CaUca, and bearing the look 
of an interpolation in those which do contiiin it, as it 
does not connect well with the context. But, being 
quoted by most of the compilers on the subject of adop- 
tion, inany of whom are writers of great anthbrity, it 
mU6t be received (whatever may be thbijght of its au* 
thenticity) as the expression of a doctrine thbt has ih&x 
ianfetion. Thie auAcMr o£ the Dattaca Mimam$a gives a 
careful exposition of the whole passage ; and^ coming 
to that' part of it which .conveys, that '^ if tonsure, and 
^^the subs^ueM 43eremontes be duly pcarfdnned in th^ 
^' family name of the adopter himself, then only do' the 
^* J)atia a}id the rest/become' sons : otherwise they are 
^^ea)l^ slavesj"^ \ observes, that " the CritriffiOf and 
"others, are < comprehended nnder the term^ 'the 
>< restr;' rfot' they: become sons by those religious rites, 
f* (Amtstaroy) And not by mere acceptance; Otherwise, 
^^ that'^, it tonsure and. the rest'Of the oeremonies be 
^ not pierfcvmed, or if ^th$ takingi be ^ one whose ton- 
'^sure^und'' other loeiemonies have been already com- 
^* ptetedy^ a Bt&te of slavery seraues, not the relation of 
<^;soiPf 'for itisr>4onseera1soii that produces this filiation^ 
** in like manner as a post is consecrated to be a sacri- 
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'' ficial pMlat/' In bis exposition of a subsequent part 
of the same passage, relating to the failure of adoption^ 
if the child be past the limited age, the author 'retnaite, 
^^ a state of slavery ensues, for tiiere* is not the relation 
*^ of son, and this is a third cause of a slave resulting." 
It appears' then to be this author's opinion, that if the 
adoption fail/ owing to the requisite ceremonies being 
omitted by the adopter, or being impracticable by rea- 
.son of the' child's age, or having been already performed, 
the child falls to the condition of a slave. 

•Were it hot for this authority, I should have been 
disposed to consider the words of the Calica-purana as 
figurative^ and intended merely to declare the adoption 
null,' and of ho effect. ' . 

m 

A reference to that part of Jagannatha's Digest; that 
hsis been already cited, (vol. ii. p. 226; and 229/ 8vo. 
ed.) Will shew that the 2d and 3d of the Hindu tribes 
are not considered to be exempt from slavery; but the 
Briahmin alone. ^ 

I should not apprehend, however, that any. difficult 
will arise oh. this pointyas the heirs' of the deceased are 
nc^ * likely - to prefer any claim to the person and ser- 
vices of Jthe youth, as a part of the inheritance, and,' if 
they did, there would be ground enough > for rejecting 
it Children becoming slaves, through a failure in' the 
requisites of adoption, must be ranked in the most 
favourable class, that of slaves maintaiBed in' considera- 
tion of service; who are entitled to their immediate 
release, on relinquishing the maintenance. Jaganna- 
tha's Digest, vol. ii. p. 247. &vo. ed. 
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BOMBAY. 

Court of Adawlut at Broach. . 

If a child be stolen and sold, and the purchaaa" re. 
fiae to €Qlaacipate him, he should be liberated by the 
magiatrate. But if the master, who claims, alleges that 
he purchased him from his parents, and proves this to 
the satisfaction of the magistrate, he cannot be set at 
liberty against the willof bis owner. 

^i^ed) 

Shastree Nirbuutaram. 

Remarks. 
Purchase from father or mother is a valid title. See 
Jagannatha, 2 Dig. 229. C. 
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bOMBAY. 

Court of Adawlut at Broach. 

One received, during a time of famine, into the house 
tft attother, «id maialamed, becomes therei>y the slave of 
the person who so takes him in/ not releasible by the 
mtigunpite. But in the instance before the Oourt^lfae 
mistress (a dandUg girl) offering to reliilquish ihe boy 
in question, upon his aunt, the claimant, repaying he^ 
the expense she has incurred on his account, he * may 
be emancipated, the magistrate being sni^bified as to the 
relationship of the claimant. 

(Signed). Shastree NiafiHUTARAH. 

Roop Shunkieh. 

Remark. 
This is consonant to the passage of the Mitacshara, 
cited in Jagannatha's Digest, in commenting on a passage 
of Nareda, 2 Dig. vol. ii. 243. C. 
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BOMBAY. 

Court of Adawliit at'Broach. 

fed, in CDBBdMtioD of maint 



amount disbursed for him being repaid, should be wt t(t 
liberty ; or, if stolen, and afterwards sold, on the price of 
his keep) and the purchase money repaid with interest^ 

■ 

he should be emancipated. In the present instance, the 
maintenance and price of the boy in question being 
reimbursed, he should be restored to the claimant. 

(Signed) Shastree Nirbhuyaram. 

Ropp Shunkier. 

Remark. 
According to the Mitacshara, one enslaved by force, 
and one sold (and also one pledged or given) by thieves, 
is released; so is he who saves his master's life. And 
certain slaves, on relinquishing maintenance, ^and reim- 
l)ursemen t ; t. e. a slave maintained in a famine, and one 
for maintenance, are emancipated on relinquishing main- 
tenance, and repaying so much as has been consumed of 
the master's property from the commencement of their 
servitude. But the slave for debt, and one pledged, are 
emancipated by reimbursement ; that is, on repayment, 
with interest, of the sum which the owner received when 
he pledged the slave, or that which the present owner 
paid to the former creditor, to redeem the slave from his 
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hands* — See Yajnyawalcya and Mitacshara, cited bj 
Jagannatha, 2 Dig. p. 243. 246. 

In this case, it does not appear under what circum- 
stances the slavery in* question arose. If by force, or 
sale of thieve^ it is wrong to require reimbursement of 
maintenance. C. 
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BOMBAY. 
- Court of Adavhit ftt Broach. 

A girl becommg* a slave for subsistence is not liable ta 

be sold by her owner to pmother, iridumt ^her c< 

and the matter copiing before the magistrate^ he 

order h^r to.be; lele^/sed. The right.of sale is lUiparrats. 

• ■ . . ' , . '. , » 

(Signed) Wa tuBuaAM^ Sastpee. 

Remark. 
A slave for maintenance is emancipated on relinquish- 
ing that maintenance^ and reimbursing the master liis 
expenses. The right to reimbarameat might be trans- 
ferred to another master; but no other, or greal^ right, 
can be made over to him by sale, from the former 
<^wner. C.' 
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ZILLA OF BELLARI. 

Not. 4, 1807. 
Hoosany) v. Rung^doo. 

-The Plaintiff, a dancing woman, states, Aat having 
parchased from her caste people for four pagodas, a 
girl called Linghee, she brought her up ; and tha^ on 
her punishing her for a fettlt, she quitted her, and has 
since been harboured by the Defendant, who refuses to 
give her up. She accordingly sues for restitution, and for 
damages for her detention. The Defendant pleads, that 
the girl came to^ ^^^ remained with him, of her own 
accord^ and that he is ready to redeliver her to the 
Plaintiff, but that she refuses to return.— What is the 
law upon this subject ? 



Answer. 
There is in point of law, in this respect, no distinc- 
tion between the girl in question and any other pro- 
perty purchased by the owner, who has a right to re- 
claim it, if taken, or improperly withheld from her. 
Willingness, or a want of it in the girl to return, makes 
no difference aif to the right of the Plaintiff to have her 
back. 

(Signed) 
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Remarks. 
The answer treats the quiestiaii as ft Simple one of 
slavery, or of purchased property. In general, the owner 
of a slave shall recover his property from the person in 
whose hands he or she may be. But, ought courts of 
justice to suffer themselves to be made instruments to en- 
force prostitution ? And should not such an abuse of an 
owner's power over a slave, have the effect of barring the 
remedy at law ? C. 



The womah has a right to reclaim her slave, cer- 
tainly • ^ The Sastri seems to have believed Ihe plea of 
the Defendant, that the girl refused to return; otherwise 
he ought to have given the damages tought for the 
detention. E. 
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ZILLA OF CHINGLEPUT. 

■ 

May 10, 1803.. 

To Pandit Kistnamacbary. 

The parties being the widows of two undivided bro- 
thers deceased, are disputing about the property of 
their roef^ective husbands. . On reference to the accom- 
panying, papers, you will give your opinion as to their 
several claims. . . * . . 

m 

Answer. 
Whether the estate possessed by the deceased bro- 
thers in their lifetime was inherited from their father, 
or acquired by themselves, while living together, they 
being dead, it is divisible between their respective 
widows in equal shares. Had it been an estate ac- 
quired separately by one of the two, it would have de- 
scended to bis widow, exclusively. 

(Signed) Kistnamachary. 

Remarks. 
Presuming that the brothers died successively, this 
opinion is questionable. The heir to the brother who 
first died was his surviving brother ; who, thus becoming 
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sole owner, would be succeeded by his widow. Mit 
on Inh. ch. ii. sect. i. 39. O. 



According to the Mitacshara, (ch. ii. sect, i.) the first 
widow would take her deceased husband's estate, only 
in the event of its being a separated share. But here 
the two brothers were unseparated; and, on the de- 
cease of one, his widow was only entitled to mainte* 
nance, the brother being the heir. On his decease, the 
property with regard to him having become separate, 
by unity of possession, his widow would succeed as his 
heir, the other widow being still entitled, as before, to 
her maintenance. D.(i) 



(1) WUliam Dorin, Esq. one of the Judges of UieSaddev DewaanyAdavlat, 
of Bengal. 



R 
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ZILLA OF CUDDAPA. 
Veerakah v. Veneatanarnapah. 

Case. 
The Plaintiff is a widow, whose husband died in 
th^ lifetinle of his fiither^ no division of property be- 
tween the Gather and son having takai place, and the 
SOIL not having acquired any in his own right. The 
Defimdant is the father, and the Ptaintifi^s own £u&ily 
are unable to maintidn her. — ^What are her claims ? 

Answer. 
Had the deceased left male issue^ they would have 
inherited to their grandfather at his death, by right of 
representation. But no such right vests in the widow. 
She is entided, however, to look to the Defendant, the 
father of ber deceased husband, for maintenance ; and, 
whatever she possesses as Stridhana^ is her own. 

* 

Remarks. 
Mit. on Inh. ch. ii. sect i. and ii. C. 

The opinion of the Pandit is correct. The widow is 
heir to her husband only where he dies separated from , 
his coheirs, as well as without male issue. S« 
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ZILLA OF CHITTORE. 
Dec. 17, 1810. 
Case. 
The CalendarQ) of a village adopted a son, who ttiar- 
ried, and died, in the lifetime of his father. The father 
subsequqntly died, having previously to his death given 
his meerassee in trust, for the support of a daughter, a 
sister, and the widow of his deceased son, who were all 
living with him at the time. And now the daughter-in- 
law claims it as hers. The Pandit (Ausoory Alaga- 
singara Charloo) reported, that the disposition by the 
Calendar was a competent one, and the xlaim set up by 

* 

the daughter-in-law not maintainable. 

Remarks. 
There was nothing in the law to prevent the man 
disposing of his property by gift, (which this trust is) 
for the support of the women, in any manner he judged 
proper. And even, had he made no such gift, still, 
according to the doctrine prevalent in the school of the 
Mitacshara, the daughter would have inherited, in pre- 
ference to the 6(m's widow ; though the autlxor of the 
Vajjjayanfi, and a few other writers, hold otherwise. 

C^ 

(1) The CaUndar, ii he to whom belangs, m Tillages, the functioii of read- 
ing and expounding the Funch-anga, (compounded of ftuncha, five, and 
onga, memben,) ngnifying a book treating on astrological eubjects, 
under five particular heads. It is the province of Brahmins. Evexy 
Hindu village has one, who receives, as his compensation, a portion of 
the produce, which is called his muTMsee. In some villages it is 
i^ereditary. Vid. ante, p. 

a2 
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ZILLA OF GANJAM. 

Has a widow, whose husband died in the lifetime of 
his father, a right to claim a share of her father-in-law's 
estate? And, if not, ought not she to be maintained by 
her mother-in-law, the father-in-law being dead? 

Anstoer. 
It is ordained in the Saraswati Velasa, and Smriti 
Chandrica, in the chapter entitled Daya Bhaga, that a 
widow, whose husband has died, leaving his father sur- 
viving him, can have no right to claim a share of her 
father-in-law's estate, but only a provision for her main- 
tenance. On the decease of the father-in-law, she must 
continue to be maintained by whoever succeeds to his 
property ; and, failing other heirs, it is divisible between 
the mother and daughter-in-law. 

Remark. 
It is true that a daughter-in-law has no right to claim 
a share of her father-in-law's estate ; nor does there exist 
tmy supposed case in which she could inherit, or partici- 
pate in it. To make such relation an equal participator 
with a wife, is very erroneous. S. 
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ZILLA OF VIZAGAPATAM. 
Julys, 1811. 

A widow dying, left, surviving her, a brother and a 
daughter, and the' brother performed her funeral ceremo- 
•nies.^ — ^To whom does the property belong? 

Answer. 
To her daughter exclusively. 

(Signed) 
DusKT Narrain, Sastree^ 

Remarks. 
The brother's pretensions were grounded on passages 
of Hindu law, purporting that the succession to the 
estate, and the right of performing obsequies, go together. 
See ^^ Remark" on a eause before the Sudder Dewanny 
Adawlut of Bengal, No. 14 of Cases before 1806. See 
also Mit. on Inh. ch. ii. sect. ii. 6. C. 
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BOMBAY. 

Court of Adawlut at Broach. 

May 9, 1808. 

A person haying quitted home, and no intelligence of 
him having been received by his family, if he vras from 
thirty to thirty-five years of age at the time of hb depar- 
ture, his return must be expected for twenty-one years, 
counting from the day he set out. If from forty to forty- 
five years, he must be expected for fifteen ; if fit>m sixty 
to sixty-five, for twelve: at the expiration of the re- 
spective periods, without any certain account of him 
having been received, his heir having performed three 
chundrajfunumsj must make an image of his missing an- 
cestor, composed of twigs of the Pulas tree, or Durba 
grass, and burn it ; after which^ observing the ceremonies 
usual on death; he may take possession of his property : 
but, until the respective periods above stated be passed, 
the mUnng is the sole owner, nor can his heirs daim the 
inheritance. 

(Signed) Nirbhuyaram, Sastree. 

Remarks. 

J&tacama^ quoted in the Nimdydmrita, declares, 

V One whose father is absent, and of whom there is 

'^ no intelligence, must^ after fifteen years, make 

'^ an image of him, and perform his funeral rites in 

" the prescribed form." — ^The Grikyacdricd is cited in 
the Nimaya Sindhu for the following text : " If he 
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^^ be in the first period of life, the rites are directed after 

'^ twenty years ; if he be of middle age^ after fifteen ; bat, 

^^ in the latter period of life, atfler twelve. His sons 

^^ having performed lliree cba$drayanaQ) fasts, or thirty 

^^ austere ones, must bum an ijoaage of him JX»i^^ of Qwa 

^^ grass, and observe the mpuming and. other rites." 



(1) Chaandxtnfana, compounded oC chmdra, the moon, and ilyana* motioaf 
and means lunair vumih. 
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ZILLA OF GANJAM. 

June 6, 1805. 

The deceased, a Hindu woman, possessed of land, 
having left surviying her only two nieces, and a grand- 
son of a third, to whom does the land descend? 

Answer. 
As between the grandson of the deceased niece, and 
the surviving sisters, the grandson succeeds. The two 
who survived their sister, can have no claim, having no 
issue. It is held in the Smriti S&ndheeva, in the chapter 
of Ufbya Bhaga^ treating on woman's property, that a fe- 
male, having no issue, shall never succeed to land. The 
same is .repeated in the Smriti Chandrica, Saras wati 
Vilasa and Verderajah. 

(Signed) 
C. Varadacharloo^ PandiL 

Remarks. 

s 

The opinion here delivered I r^ard as very inaccu- 
rate. See the erroneous doctrine^ that women inherit only 
through having male issue, controverted in the Mi- 
tacshara on Inheritance, (chap. ii. sect, i.) Here the 
right of the grandson to succeed, can only be through his 
grandmother ; therefore he can have no right to a larger 
share, than that to which she could have been entitled. 
In fact, however, I think he has no right to any share. 
The doctrine of representation does not apply to the case 
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of succession to the estate of an aunt, or great-great aunt ; 
and the right of his grandmother had never vested. It 
is worthy of consideration, whether either of the three 
sisters could have any at all to succeed to the estate of 
their deceased aunt.. In the series of heirs, the niece 
is nowhere enumerated ; and my Pandit agrees with me, 
that the estate of the deceased would escheat rather than 

descend to nieces, and a fortiori to the grandson of a 
niece. S. 
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ZILLA OF BELLARI. 

May 9, 1607. 

Venkayah, GKingayah, and Cfainna Venkarali, 

». 
Godummah. 

The Plaintiffs are the sons of three of five brothers, 
who formerly divided their estate. The Defendant is 
the daughter of Nileapah^ one of the other two, by his 
first wife; after the death of whom he took a second, 
and died, leaving no issue by the two but the De- 
fendant, who, having married and become a widow, the 
second wife of Nileapah, dying, left her property to her, 
consisting of gold and silver ornaments. The Plain- 
tiffs claim to be entitled to it as heirs. — Was the gift 
good? 

Answer. 
It was not; — it not being competent to the De- 
fendant to perform the obsequies of her father's second 
wife ; and it is a maxim of the Shaster, that the person 
upon whom this duty devolves, is heir. The Plaintiffs, 
being the late Nileapah's fraternal nephews, have on 
this ground a right to the property in dispute ; it be- 
ing moreover further declared in the Shaster, that a 
fraternal nephew is preferable to a widoi^ed daughter. 
The Defendant beside, not being the deceased's daugh- 
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ter, the property of the deceased cannot vest in her by 
inheritance. 

RemaTks. 
This opinion^ which would be nearly ((orrect aqcord- 
ing to €ie doctrine of Jimuta Vahajoia, doQ» not seefa ta 
be 80 according, to that of the Mitacshara. It 19 no^ 
a maxim of the law, that he who performs the obdequies 
18 heir; but that he who succeeds to the property laust 
perfonn ihem. (3 Dig. texts cccclv. cccclvii.) The Mi" 
tacshara has not hinted at any exclusion of a widowed 
daugliter, but only gives a preference to an unmarried 
one ; or, failing such, to one who is provided for. The 
Defendant is not the deceased's daughter. But neither 
are the Plaintiffs her nephews. Besides, the jewels 
seem to have been her Stridhana, which she had full 
power to bestow as ahe pleased. C. 
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MADRAS. 

Sudder D. Adawlut 

On the death of the Polygar of Ramnaad, he having 
been deposed in his lifetime many years before, for 
imputed rebellion against the Company's government, 
the Jtanij his sister, through the collector of the district, 
<^laim^ to succeed to any property he had left, she 
having, on his deposition, been placed by the govern- 
ment on the musdud in his stead. Her claim being 
referred to the Pandits of the Sudder^ they certified that 
she was entitled, there not appearing to be any other 
claimant. 

Remarks. 
It does not appear to be^ Jagannatha's opinion, that 
sisters inherit in any case. Commentators on the Mi- 
rtacshaa allow the sister to come in, on failure of bro- 
thers. This opinion is however controverted; Mit. 
on tnh. ch. ii. sect. iv. § l.(^) Perhaps this Polygar 
and family follow the peculiar customs of the NairSj 
&c. ; and, in that case, the sister would no doubt be the 
successor, in preference to any other claimant but her 
own son. C. 

There was in this case another claimant, who, under 
a decree of the Court, has since succeeded, not merely to 

(1) See M. lluimoo v. Jeo Raanee, Bengal Rep. aate 1805. p. 8. 
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the personal effects of the deceased, but to the Zemin- 
dary, to the exclusion of the adopted son of the Rani. 
This was the daughter of the Zemindar. The applica- 
tion for the old Shetupatts effects, made through the 
collector, was a manoeuvre of the Rani to establish her 
claim to the succession, and consequently to the right 
of adoption, by getting possession of her brother's 
effects, and performing his funeral ceremonies. E. 

* .... 

The abstract question is, whether the Hindu law ac- 
knowledges the sister as an heir : and I am inclined to 
believe that it does not S. 
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MADRAS. 
Sudder Dewanny Adawlut. • 

Ramoo, serving in the Circar of Maha Tauker, had 
two sons; Kishn and Bramah. Kishn had a son named 
Lakshuman, and Bramah one named Bishn* At the 
death of Ramoo, in 1779, he left surviving him Kishn^ 
Lakshuman, and Bishni Bramah the father of Bishn hav- 
ing died in the lifetime of Ramoo. After Ramoo's death, 
Maha Tanker having settled the accounts resqpecting his 
arrears of pay, delivered a Caramamah for the balance 
(Rup. 22, 937^) to Lakshuman, the son of Kishn, who 
took upon himself to sell it, his father Kishn and his 
cousin living at the time. Tlie rest of the property, left 
by the deceased, came into the possession of Kishn and 
Lakshuman. Kishn is since dead, as is also Bishn, 
leaving a sister. The question is, as to the sale by Lak- 
shuman of the Caramamah, without the consent of his 
father Kishn, or his cousin Bishn, — ^whether it was valid ? 

Answer. 

It was not competent to Lakshuman to obtain and dis- 
pose of the Caramamah in question, without the privity of 
his father and cousin, living at the time. 

The sister of Bishn has no claim upon the estate of 
Ramoo. 

(Signed) Vineatasa, Sastree. 
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The doctrine of the Mitacshara, that an unmarried 
daughter shall receive from the sons out of the father's 
estate a fourth of what wpuld have been her allotment 
had she been male, is contrary to that of other veriters : 
but, admitting that it should regulate the present ca se 
what would bfc the right of-Bishn'd dtetei^! On the d^ath 
of ih^ir father BKmbh, out of hist moiety of Rainoo'ts 
eirfote, th^ tUmartied daughter would b6 entitled to otib 
fm^ of ^hat hei^ tM3i4ibti Would be vr\irt she male ; 
i. e. she would take one sixteenth Of' the estate men- 
tioned. But if she be to ^hare as a^ sister of Lakshuman, 
her allotment would be bne-fouVth. It would, however, 
be inoon^ou^ t6 aiW this ; ittde^d, WeK th^ prihci- 
ple admitted, she might possibly have to receive a 
smaller share than that to which she is entitled in right 
of her fttHelr. Thus, hbd Lal[6hUUiah sk untn)a*rtied 
dfefti^§, hfet- ^)(M*tion would be only a flkfKy-^efcoUd. OU the 
wfcblfe, it appeals to me, ihat a IWger 6i)ecific share th^u 
k i&ta'th V»atMot be '^l^^di tb Biihu'i^ sisrter, without 
regarding her as heit to thfeit ^6tson ; but this shfe cer- 
tainly is not. S. 



256 APPENDIX TO 



BOMBAY. 

Court of Adawlut at BroacL 

The magistrate shall never take the property of a 
Brahmin : so says Menu. Accordingly, in the case of 
Lala the deceased, leaving no heirs, but property^ the 
magistrate must cause it to be expended in performance 
of his funeral rites. 

Sefnarks. 
See Mitacshara, on Inheritance, ch. ii. sect* vii. 5. 

C. 

Right — ^but the Sastree might have stated what was to 
be done with the suiplus, after performing the funeral 
rites. The law referred to applies to a real Brahman, 
not to one merely reputed as such. To ascertain what a 
real one is, see the Mitacshara ; and 2 Dig. 127«(0 

(1) Sm also p. 308 of IstTol. of thii work. 
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BOMBAY. 

Court of Adawlut, at Broach. 

If a Vanaprastha Q^dies, \i\% Aucharyy or spiritual 
guide, is heir to his property. Jf a Yati (f) dies, his 
Shishya (*) succeeds. On the death of a Brumacharee (f) 
whatever he leaves is inherited by his Dhurm Brata, 
or fellow-worshippers. The report of the Pandits, pro- 
ceeds to establish the right of the claimants to succeed 
in the case in question ; from their blood-connexion with 
the deceased as nephews, in addition to their religious 
one. 

(Signed) Sastree Nirbhuyaram. 

Roop Shunkiar. 

Remarks. 
See Mitacsh. on Inh. ch. ii. sect. viii. 2. 6. C. 

The opinion is right ; except that there was no neces- 
sity, after having shewn that D. and H. Vijaya succeeded 
as pupils of the Dharma Brata of the deceased, to sub- 
stantiate their claim further, by producing them as his 
nephews.' This circumstance could add nothing to 
their right ; and the proof of it therefore was super- 
fluous. £. 



(1) Compounded of i»m, a forest, and firaAha, a rock; on which he paises 
Mb life in the practice of austerities. 

(t) A Sanyasse, or mendicant 

(S) The most religions of his pnpils. 

(4) A professed student of theology. 

S 
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This seems to agree with the passages quoted from 
the Mitacshara ; that is to say, so far as spiritual rela- 
tionship goes. It is to be hoped, that the property of 
persons of this description is infinitely small. B. 

The heir of the Vanaprasthay or hermit, in the first 
instance, is the spiritual brother, and not preceptor. 
Several cases of succession, amongst Sanyasis, have been 
decided by the Sudder Dewanny Adawlut. See parti- 
cularly Gunes Gir v. Arnica Gir, Beng. Rep. p. 146. S. 
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Cofn/ of a Paper in the handrwriting of the late ^ 

Sir fFilliam Jones. 

Ik ftll Masses, if a man die without male issue, the 
foUowixig is the canon of inheritance ; and, oh failure of 
the first named, the next in order inherits. 

Tbe wife> the daughters, the parents, the brothers, the 
soli of a brother, the kinsmen within the seventh degree, 
the more distant kinsmen, the pupil, the fellow-student* 

Ft^AflM.-— The estate of a maA, who leaves no mal^ issue, 
goes to his wife ; if he leaves no wife, it goes to his 
daughter ; if he leaves no daughter, it goes to his grand* 
s<Hi8, to his lather, and then it goes to his mother. 

2^ Vqjfgfau.^^Of a perpetual student in theology, of 
an anchorite, and of a hermit, (who are all civilly de- 
cieiMd,) the heirs are^ in order, the virtuous pupil, and 
the brother in study, or he who has had the same pre* 
ceptor. 

On the rights qf the widow. 

Mt/fiu.-^lf the husbatad has been a coheir, and died 
before partition^ hb brother, and the next in order, in- 
herit his undivided share ; but his wife takes all his divided 
property. 

Jimuta FaAtfntf.— ^Whether his estate was divided or 
undividedf fixed or moveable, his widow.inherits it. So 
Raghunaudhmta Sri Crishna, ai^d others, very properly 
make no distinction, where he legislators have made 
none. 

82 
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Yajnyawal(ya.—Wido\9S are declared to have a mere 
usufructuary inheritance in the estate of their deceased 
lords, and they must by no means alien or waste it, exc^t 
for the necessaries of life. 

They may however give part of it to a virtuous priest, 
through affection for their lords, in order to perform re- 
ligious rites for his soul. 

Vrihaspati. — In the Veda, in the written codes of law, 
and by the immemorial usage of men, the wife is de- 
clared by the wise to be half of her husband's body, 
sharing equally with him the fruit of good or bad con- 
duct. As long as the wife lives, half his body is alive, 
though the other moiety may have perished ; and, while 
half of his body subsists, who else can inherit the wealth? 
Even though his kinsmen exist, his father, mother, and 
brother, by both parents, yet if he die without male issue, 
by males in the third degree, his widow shall inherit his 
estate. 

Mr. Justice Jones, after quoting Mr. Halhed's com* 
pilation, chap. ii. sect. xii. read his own translations of 
the original text, from which the first words in that sec- 
tion of Mr. Halhed's book are taken. Sir William Jones's 
version of them runs thus : — '* After the civil or religious 
" death of the father, although the sons have an abso- 
" lute right to his property, yet, while their mother lives, 
" it is illegal for them to divide that property." 

Sir William observed, that the word which he has ren- 
dered illegal, is . -, which seems to be equivalent to 

inqfficiostcs in Latin, and to import something more than 
net righty or decent, which is Mr. Halhed's phrase. I 
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means inconsistent with civil and religions duty. Sir 
William Jones then read his own translation of an ex- 
tract from the sacred text of Menu (so he writes the 
name). It is in these words : — 

"After the death of both father and mother^ the bro- 
** thers meet, and equally divide the paternal inherit- 
" ance. While the parents live, they are not masters 
"of it "Gloss. 

. From this text it appears, that the broth^s of the whole 
blood must divide the fathera estate, after the deat of 
bath parents; that they cannot, at their own pleasure^ di* 
vide it, while the mother is living, but that a legal divi* 
siiMi may be made with her assent If they are desirous 
of living together, undivided, the. eldest brother (being 
of ability to transact business and keep house) shall. take 
lier whole, and the other brothers shall live under him, 
as under their father. So is the text of Menu : " The 
" eldest brother shall take entire possession of the pater* 
" nal estate, the others shall live under him as under the 
" father." 
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By S'RcfRisHN'A Tarca^anca'ra. 

Extracted from Mr. Colebrooke's translation of the 

Mitacshara, p. 224. 

Th£ order of succession to the property of a deceased 
man, is this. First the son inherits ; on failure of hinii 
the son's son; in his default, the son's grandson. How- 
ever, a grandson whose father is dead, and a great 
grandson whose father and grandfather are deceased, 
inherit at once with the son. On failure of descendants 
down to the son's grandson, the wife inherits : and she, 
haying received her husband^s heritage, should take &e 
protection of her husband's family or of her fathers, and 
should use her husband's heritage for the support of life, 
and make donations and give alms in a moderate degree, 
for the benefit of her deceased husband ; but not dispose 
of it at her pleasure, like her own peculiar property. 
If there be no widow, the daughter inherits ; in the first 
place, a maiden daughter; or on failure of such^ an 
affianced daughter: but, if there be none, a married 
daughter : and she may be one, who has, or is likely to 
have, male issue; for both these inherit together: but 
one who is barren, or who is become a widow having no 
male issue; is incompetent to inherit. On failure of 
the married daughter, a daughter's son is heir. If there 
be none, the father succeeds; or, if he be dead, the 
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niotiier. If she be deceased, a brother is the successor* 
In the first place, the uterine (or whole) brother; if there 
be moniy a half brother. But, if the deceased lived in 
renewed coparcenery with a brother, then, in case of all 
bdng of the whole blood, the associated whole brother 
is heir in the first instance; but, on failure of him, the 
unassociated whole brother. So, in case of all being- of 
the half blood,, the associated half brother inherits in the 
firjpt place^ and on failure of him the utiassociated half 
brother.. But, if there be an associated half brother and 
an unassociated whole brother, then both are equal heirs. 
In default of brothers, the brother's son is the successor. 
Here also a nephew of the whole blood inherits in the 
first instance ; and on failure of such, the nephew of the 
half blood; but, ia. case of. reunion of coheirs, and on the 
supposition of all being' of the whole blood, the asso- 
ciated son pf the whole brother is in the first plate heir; 
and, on failure of him, the unassociated nephew of the 
whole blood : or, on the supposition of all being of the 
half blood, the associated nephew of the half blood, is 
the first heii; ; and, on failure of him, the . unassociated 
nephew. But, if the son of the whole brother bC: sepa- 
rate, and the son of the^ half brother associated, both 
inherit together, like brothers in similar circumstioices. 
If there be no brother's son, the brother's grandsoa is 
heir. Here likewise the distinction of the whole blood 
and half blood, and that of reunited parcenery and dis- 
joined parcenery, must be understood* On fsailure of 
the brother's grandson, the father's daughter's son is the 
successor : whether he be the son of the sister of the whole 
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blood, or the son of a sbtcr of the half blood.j[*) If thaie 
be none, the father's own brother is heir; or in defiralt of 
juch, the father's half brother. On failure of theses the 
succession devolves in order on the son of the fiiAcr*s 
vrhole brother, on the son of his half brother, (m Ae 
^andson of his whole brother, and on the gran^n of 
his half brother. In default of these, the paternal grand- 
father's daughter's son inherits; and, in this instMoe 
also, whether he be son of the father's owti sister or son 
of the father's half sitter: and, in like manner, [the 
whole blood and half blood inherit alike,] in the subse- 
quent instance of the succession devolving on the son of 
the great grandfather's daughter. On ftdlure of these 
heirs, the paternal grandfather is the successor. If he 
be dead, the paternal grandmother inherits. If she be 
4eceased, the paternal grandfadier's own brother, his 
half brother, their sons, and grandsons, and the great 
grandfather's daughter's son are Buccessively heirs. On 
failure of all such kindred, who present oUatione in 
which the deceased owner may participate, the succession 
devolves on the maternal uncle (*) and the rest, who 
present oblations which the deceased was bound to otkt. 
In deSoiult of these, the heritage goes to the son of the 
owner's maternal aunt. Or, failing him, it passes suc- 
cessively to the son and grandson of the maternal 



(1} The 80B of the propnetoiff oim sialex, andlhe ton of hk half fMier, hsve 
an equal right of inheritance; according to A'cHA'aTA, CbuVa'iian'i. 
S'^icmlABVA, Cnma^mngpaka- 

(9) The maternal grnndliftther inheritf before hit acn the maternal i»cle» 
according to the Ddyatahoa of Raobvnandana and Cr ttw ia» m Hgmka ci 
* S'af cbIbhka. See itao 3 Pig. Si9. 
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ttscle.(0 On fiulitre of tbeie, die right of inh«ritaiioe 
accniM to the remote kindred in the deicending liao, 
who presemt the residue of oblations to ancestors with 
wheia the deceased owner may participate; namelj^ to 
the grandson's grandson and other descendants for three 
generations in successiofi. In default of these, ihe inhe^ 
ritance returns to the ascending line of distant kindred, 
by whom oblatiote are offered, of which the deceased 
owner maj partake ; namely, to the (Spring of the pa- 
ternal grandfather^s grand&ther and other aneestors, in 
Ihe onier of proximity. On ftedhire of these, the sue*' 
cession devolves on the SamAi6daeas, or kindred allied 
by a common oblation of water. In default of them, the 
spiritual preceptor is heir; or, if he be dead, the pupil; 
or, failing him, the fellow-student in theology. If there 
be none, the inheritance devolrca successively on a per-* 
son bearing the family name, and on one descaided from 
the same patriarch, in either case being an inhabitaAt of 
ihe saofee village. On &ilure of all relatives as here spc'^ 
oified> [the property devolves on BrMmafftu learned in 
(jhe thrae Viiks and endowed with other requisite qqa*^ 
Hties : O ^^^ ^ default of such,] the king shall take the 
esdnat, eaicqpting however the property of a Br^moi^a* 
But tile priests^ who have read the three Vedoi and pos« 
sess the other requisite qualities, shall take the wealth of 
a deceased Brdhmatia. 

So ihe goods of an anchoret shall devolve on another 
hermit, considered as his brother and serving the same 

(1) See the note tubjomed to this rammaiy. 

(2) CftmB^9angrahan 

t2 
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holy place. In like manner the goods of an ascetick 
shall be inherited by his virtaous pupil : and the pre- 
ceptor shall obtain the goods of a professed student But 
the wealth of a temporary student is taken by his father 
or other heir. Such is the abridged statement of the 

9 

law of inheritance. S'RfcRiSHN'A. 

Remark by the Transhtor. 
The s<m and grandson of the maternal uncle ought to 
precede the son of the maternal aunt, by the analogy of 
the rule of inheritance on the Other's side. But thijpe 
collated copies of S'ufcRisHN'A's commentary agree in 
stating the order of succession as here exhibited. On 
the other hand the same author, in his original treatise 
on inheritance, entitled, Carma-sangraha, exhibits the 
succession on the mother^s side in the following order : 
^^ First the maternal grandfather; next the maternal uncle; 
^^ then the maternal uncle's son ; after him, the maternal 
<< uncle's son's son ; and subsequently the maternal 
'^ g»randfather's daughter's son ; [on failure of these, the 
^' maternal great grandfather, his son, his son's son, his 
^ son's grandson, and his daughter's son : again, on 
^^ failure of these, the maternal grandfather's grand&ther, 
^' his son, his son's son, his son's grandson and his daugh- 

" ter's son]."(i) It must be remarked, however, that the 
text of S'ricnshnVs treatise, according to some copies of 
it, interposes the mother's sister's son between his ma- 
ternal uncle and his son. But that is an evident mis- 



(1) That part of the text which U enclosed between crotchetf is wanting in 
some copies of the Croma-tan^rafta. 
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take ; for the mother's sister's son is the same with the 
maternal grandfather's daughter's son, who is placed by 
the same author af^r the maternal uncle's grandson. 

The author of the Ddya-fdrnaya states the succession 
differently : viz. *^ First the maternal uncl^ ; then the 
^^ maternal uncle's son ; next the maternal grandfather ; 
'' after him^ the mother's sister's son ; subsequently the 
'^ maternal uncle's son's son ; and lastly, the maternal 
'' great grandfather." He gives reasons founded on the 
number of oblations deemed beneficial to the deceased 
owner. 

JagannaVha tahcapancHa'nana intimates the 
opinion, that the son of a son's daughter, or of a grand- 
son's daughter, or of a niece, or of a nephew's daughter, 
are entitled to the succession before the maternal grand- 
father. (Digest of Hindu Law, vol. iv. p. 230; or 
vol. iii. p. 529, 8vo. ed.) 

I find nothing else upon the subject in other writers of 
the Bengal school ; and, amidst this disagreement of 
authors, I should be inclined to give the preference to 
ihe authority of S'RfcRisHNA's Crama-sangraha ; be- * 
cause die order of succession on the mother's side, as 
there stated, follows the analogy of the rule of inhe- 
ritance on the fathei^'s side. C. 
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ZILLA OF CHITTORE. 
Dec. 26, 1810. 

The QWD^r of an extensive Jaghire died, leaving two 
sons, of whom the elder succeeded to it, the younger ac- 
cepting some villages as his portion. The Jaghire is in 
possession, hy descent, of the great-grandson (by adop- 
tion,) of the above-mentioned owner: and the great 
gfandson, by the younger branch, now sets up his claim 
to a share of it 

1. Had the claimant's ancestor (the younger broths 
of th^ sons above-mentioned) a right to what is now de* 
manded ? And, does ikt claimant represent him in thAt 
respect? 

2. Admitting the original right, how waa it aiect(9d 
by acceptance of the villages referred to? 

3. What is the law, as to the divisibility of a 




For answers to the two first questions, vid. ante, Ap* 
pend. to ch. v. p. 224. 

Pandifs answer to the third question. 
As to the divisibility of a Jaghire, it is stated in the 
Ramayanum^ Bharadunij &c. (ancient books,) that the 
crown was entailed upon the eldest son; the reat, pro- 
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vided with means for their liT«lihood, being left to con- 
quer for themselves new countries. Though, by law, thd 
kingdom might have been divided, yet, in their prudence, 
this course was preferred, it being thought, that if it was 
given to all, stlrife would ensue. Therefore, and as pru- 
dence prevails often against law, a kingdom is not divisi- 
ble; it is so settled in many countries.(^) 

(Signed) 

Alagasixga Chariar, Pandit. 



Remarks. 
This is a very good opinion of Alagasingara's. His con- 
founding the terms Jagir^ and Rqjiyamy does not detract 
from its merit; it only shews that he did not properly 
understand the former (foreign) word. A Jagir is a fief, 
(it may be hereditary, or not,) held under such conditions, 
and for the performance of such services, as the granter 
pleases to prescribe. The Jagirdar possesses no powers^ 
except such as are necessary for the collection of the re- 
venues in the country assigned to him, or such as may be 
specially conferred by the terms of his grant. Such tenure, 
therefore, can bear no resemblance to what the law calls 
Rtffiyam, — ^the enjoyment of sovereign power, paramount 
or subordinate. The latter cannot be divided} for divi- 
sion would destroy it; and it is a maxim, that nothing 
shall be divided which would be destroyed by the act. 
But the effects and private estate of a sovereign prince 

(1) Extracted from 2 Dig. in. 
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may, and ougbt to he, divided, like the property of oihersi 
among his children* E. 

The succession of Zemindaries has never been regulated 
by the common Hindu law of inheritance, but by the 
usage of the, country, or the pleasure of goyemmoit Had- 
they been divisible, we should not have found so many of 
ancient date still existing, as we do. T.(^ 

(l)WiUiamThickeny,£iq.aeceaied, late fiCember of Council at BIadn«w 
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MADRAS. 

Sudder Dewanny Adawlut 

tf a Hindu die, leaving property^ can his eldest son, 
being of itge, claim the outstanding balances due to his 
father, without previous application for the jpuipose to the 
coheirs ?— Or, must he obtain a Vakalutnamah from them, 
to empower him ? 

Answer. 
The elder brother should consult, on the occasion, such 
of his younger ones as are of age at the time. 

Remarks. 
An elder brother may certainly take the management 
of the whole, with the acquiescence of the coheirs ; 
(Mit. on Inh. ch, i. sect iii. § 3 ; and 2 Dig. text ix.) and 
if the objection be on the part of a debtor, pleading the 
claimant's want of authority from his coheirs, the plea 
would be bad ; though it is presumed that, if he require, 
for his satisfaction and security, that all should join in an 
acquittance for«payments made by him, he ought to have 
that satisfistction. If the objection be on the part of the 
coheirs, the elder brother (no doubt) cannot act for them, 
against their consent. C. 

*' Should consult," &c. — That would be very proper; 
but what answer is this to the Court's question ? It was 
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meant to ask, whether it be Decessary that the elder 
should receive a formal commission from the other 
brothers, or whether he may act without it? The an- 
swer iSy that no formal commission is necessary. The 
elder brother succeeds naturally, as the representative of 
the ' father, to the administration of the estate ; but, by 
common consent, any of the others may do so. In the 
latter case, a written agreement may be given'; but die 
necessity of one is not even here absolute : the general 
notoriety of the fact is in all cases sufficient £. 
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ZILLA OF BELLARI. 

April 22, 1807. 

Nedanapatee Vencapah, t^. Rangapah. 

. The Plaintiff, an inhabitant of Taudaputtree, states, 
that the Defendant, in the year Durmatty, gave him a 
bond in the name of his elder brother Sernapah, for 
pagodas |135, due on account of clothes purchased: to 
which the Defendant alleges in answer, that as he did so 
by the direction of his brother, who is living, the latter 
should have been made the Defendant. To this the 
Plaintiff replies, that they are an undivided family, and 
that the elder brother not being on the spot, and the 
Defendant having given the bond, though in the name of 
the elder brother, who received the goods, the action is 
properly brought. — Qu. Is it, under these circumstances, 
maintainable against the Defendant I 

Answer. 
According to the Sastras, applicable to an undivided 
family, the elder brother being alive, though absent, the 
younger is not answerable. 

(Signed) Ran^gachahloo, Pandit. 

Remarks. 
This opinion appears to proceed on the ground of 
the elder brother being sole manager, and alone per- 
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sonally responsible for debts contracted on the common 
account. This would not, however, exempt the joint 
stock, and younger brother's share of it, ftqm being an- 

* * • 

swerable for the debt The absence of the elder brother, 
independently of the circumstance of the debt having 
been contracted' by the youngier brother, in the name of 
the elder, rendered the younger, in this ca8e> even per- 
sonally amenable. — See 1 Dig. text clxxx. and following 
gloss. It would be otherwise^ if the debt be taken to 
have been contracted on the separate account of the elder 
brother; in which case, the younger one would not be 
answerable, in consequence of the absence of the eldest, 
until the lapse of twenty years. See Id. text clxxv. 

C. 

Here the letter of the general law is applied, without 
discrimination, to a particular case. Where was the 
estate 1 Did it rem^n in the management of the younger 
brother? Whoever is in the management of the joint 
property, is answerable for all claims upon it, be he 
elder, or younger. E. 
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ZILLA OF CHINGLEPUT. 
March 31, 1804. 

Of brothers, constituting an undivided family, how far 
has the elder a power to bind the rest by his bond? 

Answer. 
If an engagement by an elder brother for a debt 
specifies, that it is for himself and his brothers, and it 
appears that he had had the management of the family, 
it is in force against all. 

(Signed) T.Kistnama Ghariab. 

Remarks. 
Being the managing member of a family partnership, 
the elder brother had a power to bind his partners for a 
debt contracted for the concern : and his brothers will be 
bound by his act, unless they can shew that the debt, 
though purporting otherwise, was contracted for his 
separate interest ; and that the lender was apprized that 
it was so. G. 

Whoever has the management, elder or younger, binds 
by his acts the other parceners. EJ. 
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ZILLA OF CHINGLEPUT, 

August 6, 1806. 
Venkatakistnyengary v. Narayen. 

The Defendant execnted a bond, to the Plaintiff's 
father, for a debt due to him by the father of the Defen- 
dant, At the time of executing it, he, (the Defendant,) his 
younger uncle Gaulapa Reddy, and his elder uncle's son 
Tremala Reddy, were all living together in the same 
house, undivided : but, three years afterwards, .they di- 
vided their property, and have since lived separate. 

Under these circumstances, is the Defendant liable to 
pay the whole amount of the bond, or his proportion only? 

It appearing that the bond, given by the Defendant, for 
a debt due from his father to the falSier of l&e Plaintiff, 
was for so much borrowed for the common use, while 
Defendanlfs father, his brother Gaulapa Reddy, and his 
other brother's son, Tremala Reddy, were living togeiher 
as an undivided family, and that they afterwards divided, 
and since lire separate, the amount of the debt, so secured, 
should be paid in the proportions in which the several 
parties divided the estate ; and, consequently, the Defen- 
dant is answerable for his proportion only. It is so laid 
down in the section entitled Renidanay (title, Def)t,) of 



I 



CHAP. VIII. 



271 



the second chapter, called the Chapter of Causes, in the 
Dhenna Sastra, Vijnyaneswara. 

(Signed) T. Kistnama Chary, PandiL 

Remarh. 

The action seems to have been properly bro^ght against 
the Defendant ; and the Plaintiff shmild have had judg- 
ment against him : leaving him to recover from his uncle, 
and cousin,, their rateable proportions ; the debt having 
been originally contracted for the common concern^ and 
th.e payment of it not otherwise provided for oa the 
partition. 

But, if the son had not entered into a new obligiition, 
the opinion delivered in this case would be correct: as, 
in such circumstance, the son is answerable only for 
his ' father's share of a debt contracted by him, when 
aetiag for his coltetrs. See Jagannatha's Dig. vol. i. text 
eUxxii, C. 
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ZILLA OF CHINGLEPUT. 

Kistniengar, 

V. 

Sreenyvassyengar and Vurdyengar. 

The Defendants (brothers) divided their estate in 1787, 
as they pretend. It is proved that, in 1793, Vxirdyen^aT 
having drawn the bond on which the action is brought, 
Sreen3rvassyengar, the other Defendant, executed it for 
himself and coparceners ; and that part of the money se- 
cured by it was taken up to defray the marriage ceremo- 
nies of Vurdyengar. 

The question is, whether both are answerable in the 
action, or only one, and which ? 

AMwer. 
It appearing that the bond in question was executed 
by Sreenyvassyengar, for himself and coparcenei8> ott 
account of money taken up for Vurdyengar's marriage, 
both are answerable • for it, it not being proved that 
they had previously divided. 

(Signed) T. Kistnama Chariab, Pundit. 

Remarks. 
See Jagannatha's Digest, vol. i. text clxxxi. The debt 
having been contracted during family partnership, in the 
name of the coparceners, for the common concern, (the 
marriage of a brother being a charge defrayable out of 
the joint stock,) it was no doubt recoverable from both 
brothers. C. 
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ZILLA OF CUDDAPA. 



Latchemenada, v. Visvanada S- 



The Defendant, and the husband of the Plaintiff being 
brothers, and undivided, and their mother dying, the 
Defendant, in the absence of his brother, made a gift of 
land on the occasion of her death, equal to two mercalls 
of seeds, to one Annavaraloo Sashumbuttoo ; he, the Defen-* 
dant, being at the time in possession of the fainily pro- 
perty. Quest. Was the gift good as against the absent 
brother, unauthorized by him ? 

Answer. 
Where one brother has the consent of the others for a 
present, a sal^ or a mortgage, all will be bound by it. In 
the present case, the gift in question is, as against the ab- 
sent brother, the same as if it had not been made, notwith- 
standing the doctrine, that a mother is to her son as a' 
divinity; the effect of which is, that a gift of a man out 
of .his own share, with a view to her salvation, on occasion 
of a sacrifice offered to her, will be a gift on good con- 
sideration { but the Defendant was incapable of making 
such a one out of lands the property of both, vrithout joint 
concurrence. 

(BigAcid) 
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Remarks. 
See Mit. on Inh. ch. i. sect i. § 28, 29. The gift 
being made for the spiritual benefit of a, mother's shade, 
and, so far as appears, being not excessive for that pur- 
pose, according to the religions notions of the parties, 
seems to come under the description of indispensable 
duty, for which one brother is competent to make a valid 
gift, without the. consent of the other, — it pould not 
thereforj^ be recalled. The action, however, does not 
appear to have been brought for this purpose, the donee 
being no party to the suit; but for that of charging the. 
whole gift against the donor's share of property ; in whiph. 
view also the maxim cited from the Mitac^hara is ad- 
verse to the Plaintiff's claim, which goes to disallow this 
disposal of property, as for the common concern. C. 

If the husband of the Plaintiff had, durilig his lifetime» 
sued the'^Defendant,he might have recovered ; as the b)ring^- 
ing of the action would have implied that the aliepatioii 
was made without his consent Or, if the Plaintiff had 
proved, not merely that his consent was not given, but 
that he refused it at the tiqie of the alienation, or disap- 
proved the act as soon as he was informed it had takea 
place, then she would have been entitled to recover. But 
the Hindu law w^l infer that all charitable acts perforpiedi 
by one parcener, especially one so sacred as thpit whicli 
operates toward the '^ salvation'* of the common mother, 
are performed on account of, and with the consent of the 
rest, the contrary not being shewn ; and, in the preseat 
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case, the' contrary is not shewn ; as it does not appear 
that the then living parcener objected to the gift being 
by his brother, or that ha disapproved o£ it at any subse- 
quent period ; had the alienation been made for any com- 
mon purpose, not charitable, the inference of the law 
would have been directly the reverse of what I have 
here stated ; it would have been that the absent parcener 
did not consent, unless the contrary were shewn ; in this 
csCSe it is that, unless the conrary be shewn, he did con<* 
sent. The Pandit has not sufficiently considered these 
legal distinctions. E. 

It may be remarked, in addition to the above observa- 
tions, that, had the Plaintiff's husband been a minor at the 
time of the grant in question, it would have been clearly 
good, without his consent, which he would not, during 
minority, . have been competent to givei (Mit. on Inh. 
ch. i. sect i. § 28, 29.) It does not appear that he was 
a minor ; but it is stated that he was absent at the time, 
which would be equally material, as connected with the 
occasion of the grant; being the death of the mother, 
whose ceremonies could not conveniently wait. Minors 
and absentees stand, in many respects, in point of Hindu 
law, on the same footing. T» A. S. 
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ZILLA OF NELLORE. 

By the Paniit. 

A youngeir brother is answerable for a debt contracted 
by the elder, whether for the support of the family, or for 
charitable purposes, or on account of their trade ; pro- 
vided the elder be dead, or absent in a distant countiy. 

But^ all living together^ the elder is alone answerable. 

« . 

RemArks. 

A debt contracted by any one brother^ living ia family 
partnership, for the support of the family, is binding 
upon all, in every case. But consent, express or implied, 
is requisite, in the case of one contracted in course d 
trade, or for charitable purposes. 

The answer, in the present case, supposes the elder 
brother to be manager for the family. This might 
exonerate the person of the younger one, but not the 
property. See I Digest, texts clxxx. clxxxi. clxxxii. 
clxxxiii. C. 



^* Alone." — ^The person in management pf the estate is 
answerable. This is not necessarily the elder brother. 

E. 
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MADRAS. 

« 

Sudder Dewanny Adawlut. 

A Hindui being in possession of landed and other pro^ 
perty, died, leaving two sons, the younger a minor of 
thirteen years only, at the death of his father. The 
elder of the two, taking possession of the paternal pro- 
perty, proceeded to borrow successive sums of money, 
amounting, on a settlement of accounts with the lender, 
JQ^ to a sum for which he gave his note, mortgaging, for the 
|g payment of it, the family property. The amount exceeds 
•0 his share of that property. The younger brother was 
^ not privy at the time to the contracting of the debt; nor 
has he ever recognised its validity, so far as his interest 
is concerned. Neither does it appear that it was in- 
curred on account of the family. Under these circum- 
stances, is it chargeable, beyond the share of the elder 
brother, on the paternal property ? 

Answer. 

The Sastree, Vencatasa, certified that, under the cir* 
cumstances stated, the act of the elder brother could not 
prejudice the rights of the younger. 

Remarks: 

Extract from a letter (1813) from Mr. Colebrooke, to 
the then Chief Justice of Madras, upon a suit before 
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the Court, impeaching the transaction above alluded 
to ;Q) and upon which the preceding reference was made 
to the Pandits of the Budder Dewanny Adawlut. 

On the subject of the question which you had Jateljr 
before you, I entirely agree with you, that a moi^age, 
vale, or gift, by pne of several joint owners, without the 
<{Oi|sent of the rest, is invalid for other s shares^. In Ben* 
gaji law, it in clafur, that it is good for his owii share ; and 
for that pnly. In odier provinces, it is as clear^ that the 
act b invalid, as it concerns others' shares ; and the only 
doubt, which the subtL^ty of Hindu reasoning might 
raise, would be, whether it be maiptainable even for bis 
own share, of undivided property* On the two first 
points, then, as stated by you, the law is undoubtedly as 
you have viewed it. On the third point, I take the law 
to be, that the consent of the sharers, express or implied, 
is indispensable to a valid alienation of joint property^ 
beyond the share of the actual alienor ; and that an uor 
authorized alienation by one of the sharers i$ invalid, be^ 
yond the alienor's share, as against the alienee. But con- 
sent is implied, and maybe presumed in many cases, and, 
under a YWk^ of circumstances, especially where the 
ipap«g(^ipeDt p£ the joint property, entrusted to the part 
owner, who disposes of it, implies a power of dii^ossl; 
or, where he was the only ostensible, or avowed owner ; 
and, generally, when the acts* or even the silence of the 
other sharers, have giveu hioi a credit, and the alienee 

(1) Stf Notes of Ca3ai U Madzw, ToUii* p. SS9. 
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had not notice. I cannot refer you to authority beyond 
the passages to which you have already adverted, for this 
position. I rather consider it to ibe a point of evidence, 
what shall suffice to raise the presumption of consent, or 
acquiescence, than a matter bfa ^itrhich the Hindu law has 
pronounced specifically ; and I do not recollect any pas- 
sages more express, than those to which you have re- 
ferred, shewing that the alienation is invalid, as against 
the alienee. The case of Prannath, v. Calispunker,Q to 
which you refer, was, I conceive, determined on the 
ground of implied consent ; the land being answerable for 
the revenue, for which the managing owner had engaged, . 
on the part of himself and sharers ; besides other pecu- 
liar circumstances in the case. 

r , 

(1) Reports in Sadder D. Adawlat> Beisgal^ preWously to 1605« p. 49. 51. 
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ZILLA OF COMBACONUM. 

Feb. 12, 1807. 

Chandranader Moodeliar, v. Sashier. 

Upon examination of the matter in dispute between the 
parties, it appears that Ramien, the Defendant's brother, 
borrowed from the Plaintiff two thousand gold chuck- 
rums; and that, after his death, Nauna Jyen, another 
brother, let some villages to the Plaintiff, under an 
agreement to credit the rent toward liquidating the debt 
contracted by Ramier, and that, if a balance should re- 
main finally due to the Plaintiff, he, Nauna Jyen, would 
execute a fresh writing for the amount. Nauna Jyen died 
three years after ; and a balance remaining due, it is re* 
quired to know, whether the Defendant be answerable 
for it, he and his brothers never having divided, though 
they lived separate. 

Answer. 
Though there never was any division between the De* 
fendant and his brothers, yet, if the Defendant lived 
alone, unconnected with them, acquiring property inde-* 
pendently of the paternal estate, or of aid from them, — 
distinct, not only in his dealings, but in his offerings also 
to their common ancestors, — or, if the debt contracted 
was not for the support of the family, he being connected 
with it, — in any of these cases, he is not answerable to the 
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Plaintiff for the balance, unless he should be in posses- 
sion of assets, belonging to Ramien. 

(Sigu^) Vernoo, Sastree. 

Remarks. 
See Yajnyawalcya and Nareda, cited by Jagannatha, 
1 Dig. p. 282. text clxxx. clxxxi. and 3 Dig. text 
ccclxxi. C. 

The circumstances here stated, and many others, indi- 
cate either division, or relinquishment of joint property, 
but do not constitute absolute proof of it. Notwithstand- 
ing the proof of such circumstances, the judge ought to 
satisfy himself that the separation .was such as equitably 
to release the Defendant from responsibility for the acts 
of his coparceners. Admitting every circumstance in- 
dicating division, still, if it appeared that one of the par-v 
eciiNa allowed the semblance of an undivided family to 
exist, either by occasionally asserting, or not denying.it 
when asserted ; and that a stranger, actuated by impres- 
sions so received, lent money, or formed contracts with 
the others, a parcener so acting, would be answerable for 
such debts, and must abide by such contracts. This ap- 
plies, however, in strictness to brothers only ; the natural 
connexion between cousins, &c. is not so great, and less, 
tiierefore, is required to establish their separation. P^r^ 
Jiaps sometimes it may be incumbent on the claimant to 
prove their union, which, among brothers, tiie law infers. 

£1. 
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BOMBAY. 
January 23, 1811. 

Two brothers, possessing a house jointly, the elder 
executes a contract for the sale of it, in the name of him- 
selfi and his absent brother; and deposits it with a ^rd 
person, on condition that it is to be delivered to the pur- 
chaser, on its being signed by the younger brother, and 
the purchase-money received* The younger brother ob- 
jecting to sign, the purchaser still insists upon the benefit 
of the contract, as tetered into l^ the elder^ and sues ac- 
cordingly. — Is he entitled to it? 

Answer. 
It depends on the age of the younger brodier ^ the 
time. If he was of age, the clidni is available only as 
against the share of the elder, who took upon himself to 
enter into the contract without the privity of his brol&er. 
But if the younger were at die \xmt d mino^^ the propet^ 
being undivided^ die purchaser may enforce his claim fa> 
the fliU extent 

(Sigtied) VisTHtj pAi^DOiofturto^ Sa^ee. 

Remarks. 
This opinion seems to be grounded on the Mitae* 
shara on Inh. ch. i. sect i. \ 29) but should be restricted, 
as it there is, to a case of indispetaable necessiQ^ for tiie 
common interest. The purchaser must take care, that the 
|>urpose of the sale be such as will maintain its validity 
under the provisions of the law. C. 
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ZILLA OF CHINGLEPUT. 

June 18, 1805. 

Upon an application to the Court on die part oi Visa* 
yaragavienjar, son ofVurdienjar, for a division of family 
property belonging in coparcenary to himself imd uncles, 
it appears that the complainant, having taken upon him- 
aelf to dispose of a village belonging to the property in 
question, has appropriated the proceeds partly in tlie 
discharge of his &ther's debts, the remainder to other 
puqposes foreign to the coheirs. 

Answer. 
Upon this statement, Vizayarajaviehgar had no right to 
disposeofanypartof the joint property, to answer either 
the debt of his father, or any purpose of his own, without 
the consent of his coparceners, no partition having been 
previously made. 

(Signed) Kistnama Chariar, Pandit. 



Remarks. 
See Mit. on Inh. ch. L sect. i. § 30. 32. None can dis- 
pose of joint property (especially immoveables) without 
consent of the sharers. But here the sale appears to have 
been without authority, general or special. In setting it 
aside on this ground, equity would require redress to be 
aflforded to the purchaser, by enforcing a partition of the 
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whole, or a sufficient portion of it, so as to make amends 
to the purchaser out of the vendor's share. (^) It is pre- 
sumed that the debt, stated to have been discharged, was 
one for which the coheirs were no way answerable ; else 
the case would come within the exception in the Mi- 
tacshara, ch. i. sect. i. § 28. C. 

*^ Had no right,*' &c. Certainly not And the sale is 
valid, only so far as the &(eller's share in the property ex- 
tended. Both the seller and purchaser are punishable 
criminally in this case ; for the sale is fraudulent in one ; 
and, subject to the contrary being shewn, the law will 
imply that it is collusive in the other. See the tide of 
Aswamivicraya, sale without ownership, in any of the 
books. £. 

(l)Vtd.post, p. 4S1. 
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ZILLA OF CHITTORE. 

4 

t ■ , 

The deceafied, possessed of property according to the 
accompanying schedule, left at bis death two wives^ with 
one son by the first, and three sons and two daughters by 
•the second. — How, according to Sastra, is the estate to 
be divided? 

Answer. 
There is Patni bhaga^ and there is a Putra bhaga; 
and it is a question much disputed in books, which is the 
true rule of division, Patni bhaga is the division ac- 
cording to wives; Putra bhaga that according to sons* 
With some, as in the Sarasvati Velamm^ it depends upon 
caste; Basheacasho being said to have settled it, on com- 
paring all the authorities, that, in the Brahmin caste, 
Patni bhaga should prevail, the widows taking' equal 
shares, with their respective sons^ ; ftat, in; the Chatfya 
they should have only wlat their husbands pleased to give 
them; and. that, in the Vaisya, and Soodra castes also,' 
Patni bhaga shoidd be the rule, grounded with respect' 
to these, oti custom. The parties ini tius case being 
Soodras, custom, governs, not law,, excepting so) far. as* 
Qostom- becomes law, in the extent to ^wbicL it .prevails, 
as it.do66 i4 this case, . superseding the Sastras; and- 
4^. 4iviiH0n aooordingly must be according ix> Patni] 
bhaga. 

(Signed). Aleoara Sikoara Chary. 
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Remarks. 
If the custom be as atate4» the opiniou is right But 
the general doctrine is, that partition by allotment to wives, 
instead of ih^ sons, oidy takes plaee wli6a> tbe mrndber 
of sons by each wife is eqoal. See 2 Dig. p. 53^ 57& 
tents lix* Ixii. G. 

'' A question much disputed in books, which ia= ike true 
rule/" I kuow not that any authority admits Patni bhaga 
to be the ^^ true rule/' It ia only allowed by some, and 
entirely rej^Mtad by othen ; this is all the " dispute" that 
ei^ists aboutat. 

Suppasing (what does not appear) that die customary 
exiatence of i Patni bhaga was proved to obtain in the 
particular, Gula of Sudras^ to which the parties in the 
cause belonged, this <apinion is: correct ; if not|.noL The 
division by. P^xtnii bhaga must always. be unequal witih 
respect to the children of eachiFen^er ; for if these be .two 
wivesy and' one son by either first or second of the two^^ 
he takes; half theestate; and if there be a dozen by the 
other, they.itake no more:among tfaem« In the present ease^ 
dividing hyiPutrublu$ga^ the tfareie sow would, take each 
one^third of the eslate^and the^mothef»and sisterr would 
be jointly provided fer : if by PiUm^ bhaga, <ke son of 
the; first, marriage takes one-^balfy and provtder4w'Iiis^owiv 
mother only ^^ those ofi the second take one-half also, and* 
provide jointly for their.mother and' sistars*^ If (he ord» 
had happened to have been reversed, and the single son' 
been, of the second mairiage, he^ though the younger 
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brother of the four, would still have got half of the whole 
estate. These are the differeut effects of the two modes 
of division, which I have taken this opportunity of ex- 
plaining ; an explanation which, I think, clearly shews 
that no judge should allow of the division by Patni bhaga, 
if he. can avoid it. B. 



ut 
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ZILLA OF CHINGLEPUT. 
Jan. 29, 1807. 

The parties are of the Soodra caste, and the deceased 
having died leaving two widows, with one son by one, 
and three, with two daughters, by the other; — How is the 
estate he has left to be divided ? 

Anstoer. 
Any bond fide gift by the deceased in his lifetime, the 
jewels given to the girls, those worn by the wives, to- 
gether with their clothes, . the Jewels worn by the sons, 
or their wives, being equal in value, and if not equal, 
enough being set apart to render them so ; deducting all 
this, with as much as may be sufficient to provide for the 
weddings of the unmarried brothers and sisters, the re- 
mainder should be divided equally among the motheis 
flind sons. It is true, that some, among the Sudras, firit 
divide according to the number of widows, or motheri, 
and then subdivide the respective shares among the soqs 
of each. A rule to this effect is laid down in the Sarof- 
vati Vilasa^ sect. Dayabhaga; but not being founded 
on the Sastras, it is not to be followed. 

Remarks. 
With respect to tlie deductions to be previously made» 
see Mitacsh. on Inh. ch. i. sect. iv. 16. Dayabhaga, 
ch. vi. sect. ii. p. 127. and Jagannatha, book v. unde? 
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ccclxii. and cccclxxiv. With respect to the rule of di- 
vision alluded to, considering the difference of opinion 
which appears to prevail, it. would seem not to be a well 
established usage, to divide the property among wives, 
instead of sons. C. 

The division of heritable property among the whole 
offspring, and not among the widows, (for example, if 
there are seven children and three widows, the division of 
the estate into seven shares, one for each child, instead of 
into three ; i . e. one for each widow and her respective 
children), is the law of the Sastras ; the contrary, how- 
ever, is established in practice in many parts of these 
territories, as fully ks is Gavel-kind in Kent; and is 
therefore properly admitted as legal, in the Saraswati 
Filasa. R 

Note. The question involved in this doubt is as be- 
tween Putna Baugum, and Putra Baugum. The former 
is, where the division refers to the modiers, and is per 
stirpes; the latter, where it is per caepita^ directly among 
the sons. And it seems to be vesata qutestio. Some, where 
there are several widows, contend for the right of each 
mother to share equally with her sons; but these are but 
few. Whatever be the rule, as it regards the sons, the 
widow, or widows, are to be provided for out of what has 
been left by the deceased, in the shape of maintenance. 

The custom alluded to by the Pandit, is certainly con- 
trary to the general law; as to its local prevalence, I of 
course cannot speak. In this case, the sons are the heirs ^ 
of their father's estate; out of which they are bound to 

X 
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provide for his widows, and the marrii^ of their sistars. 
In the Mitacshara, it is held that each widow should 
receive as maintenance a son's share; and that each un- 
married daughter is entitled to a quarter of what her 
allotment would be were she male. According to this 
doctrine^ supposing the two daughters unmarried, I 
imagine the estate would be divided into thirty-two parts, 
of which each son would take five, each widow as 
maintenance five, and each daughter one, 8L 
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MADRAS. 

Sudder Adawlut. 

Aug. 9. 1808. 

A Hindu, possessed of landed and other property, dies, 
having had two wives, by one of whom he leaves two 
sons, by the other only one. The sons disagreeing as to 
the division of the paternal property, it is required to 
know how it is to be made. 

Answer. 
In Jagannatha, (division of inheritable property,) it is 
directed that the estate, real and personal, left by the fa- 
ther, should be equally divided among all his sons. 

(Signed) Vencatasa, Sastree. 

Remarks. 
See Digest, vol. iii. p. 74. book v. 52. C. 

this is the law ; but, in many parts of the Southern 
countries, the custom of dividing the property in 
equal shares to the venter^ and afterwards equally be- 
tween the sons of the several venters is so strongly esta- 
blisheo^ that it must be allowed to supersede the general 
law. E. 

Vid. post, p. 41t* 
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CHITTOOR PROVINCIAL COURT. 

March 18, 181L 

Tlie deceased, a member of an undivided family, died, 
leaving three brothers undivided, and a son of about eight 
years, under charge of one of his uncles. The son, having 
come of age, calls upon his guardian uncle to account for 
his father's share of the property, which the uncle refuses 
to do, alleging that he (his nephew) is entitled only to 
share in common with his uncles and cousins. The estate 
remains undivided. What is the law ? 



Answer. 
If the brothers of the deceased, and other kinsmen who 
are entitled to share the common property, have lived to- 
gether in one house, dressing victuals together, and per- 
forming religious rites and duties in common, and eventu- 
ally augmenting their means, whether by their joint in- 
dustry, or by employment of the family stock, — ^in such 
case, after first discharging any debts that may be owing, 
what remains of the property of every description, viz. the 
live stock, precious metals, houses, lands, &c. is divisible 
equally. Brothers' sons take respectively their father's 
shares. The claimant is entitled to the share that would 
have belonged to his father. 

(Signed) 
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Remarks. 
The right of the nephew, to receive his father's share 
from his uncle^ is explicitly declared in a passage of Catya- 
jrana; (cited in 3 Dig. p. 7. textlxxix.) and the power of 
any qne of the coheirs to exact partition of the joint pro* 
perty may be gathered from the Mitacshara, and is dis- 
tinctly a£Brmed by Jimuta Vahana, ch. iii. sect. i. § 16. 

c: 
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ZILLA OF DARAPOORAAf. 

Dec. 22, 1807. 
Coopanyengar aad RomaDyengar, 

V. 

Appanyengar and Terumalyengar. 

The parties are brothers ; of whom the Defendants are 
the two elder. Of the Plaintiffs, one is eighteen, the 
other only fifteen years of age. Their mother is living. 
' The suit is for a partition. — Is it competent ? 

Afuwer. 
Where any of the coheirs are at the time infants, their 
elder brother should maintain them, till they come of age, 
when they may demand their shares. The Plaintiff in 
the present case, who is only fifteen, cannot support a 
complaint against his elder brother. 

(Signed) Sankara, Sastree. 

Remarks. 
The sovereign, or his representative, as guardian of 
the minor, is competent to authorize a partition ; — and an 
application to him, for his authority for the purpose, might 
constitute a suit. Nothing has been found in the law to 
prohibit the demand of a partition for the benefit of a 
minor. — 3 Dig. p. 544. text ccccliii. 2. C. 
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ZILLA OF SALEM. 

April 14, 1808. 

Moota Butten^ 

«^- 
Linga B — y Kistnan, Veacatachellum^ and Coopen. 

The Plakitiff and Defendants being cousins, the fonnet 
brought his suit for his share of the common property, 
descended and acquired : alleging that they had all lived 
together in one house as a united family till 1806, when,' 
upon disputes arising among them» he had been turned 
out. On reference of the evidence in the cause to the 
Pandit of the Court, he reported as follows : 



Report of the 

Upon consideration of the complaint of the Plaintiffy 
stating that his deceased fieither, and the fiither of the De-* 
fendants, were brothers ; that he and the Defendants lived 
together till the 12th of Audy of the year Atckiny (1806,) 
in one house, as one common family ;— that, subsequently, 
disputes arising between him and the Defendants, they 
turned him out of the house, and that they are account- 
able to him for his fifth share of the patrimonial estate, 
and of their own. acquirements in addition; as well as 
of a house consisting of five compartments ; also of the 
answer of linga Butten, the first-named Defendant, (the 
others having admitted the claim,) alleging that the estate 
was formerly divided on the 23d of the month of Aujy^ 
of the year Visvanasoo, (1785,) in presence of their rela*> 
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tions, by releases^ putting an end to all future disputes and 
claims: — ^that afterwards, in they ear iVafc,(l 796,) a dispute 
arising again, it was again settled ; together with the de- 
clarations of some of the witnesses of either party, stating 
that it was true that formerly (the chests, bonds, and ac- 
counts excepted) the rest of the estate^ had been divided 
in five shares ; — ^and of others, that when the division took 
place, the Plaintiff, being then an infant, his share was 
taken possession of, one half by Linga Butten, and the 
other by the other Defendants ; adverting likewise to 
the release and documents delivered in by Linga Butten, 
in proof of the division: — It not appearing that the 
Plaintiff ever recognised the release relied upon by the 
Defendant Linga Butten, and there being no evidence 
that he has in fact ever received his share; added to 
which, two of his couiSins (Defendants) admit his claim : 
according to Menu, Vijnyaneswara, &c. (Hindu Sastras,) 
the Defendants ought now to proceed to a division of the 
property in their possession, and give the PJaintiff his 
share, according to his claim. 

(Signed) 

/ 

Remarks. 
It does not appear that the original partition would 
have been void, if the due allotment for the minor had 
been securely set apart, with the approbation of his guar- 
dian, or of the representative of the sovereign. In the 
case, as set forth, the share stated to have been set apart 
for the minor, in the hands of the Defendants, was never 
delivered to him by them ; nor had the partition beea 
ratified for him by his guardian. C. 



CHAP. VIII* 897 



« 9 



ZILLA OF BELLARI. 

January 25, 1808. 

The parties, in this case,' form an undivided family ; of 
whom one, being the conicopily of a village, receives the 
Mara Vurtanah, Bazar Vurtanah^ and other dues.-— ^Is 
he accountable for them to his coparceners, notwithstand- 
ing he alone discharges the whole duty? 

I 

Answer. 
It being deckred that brothers undivided must, without 
reservation, equally share all the cattle and household 
goods left by their father, and the Mara Vurtanah being 
considered the same as household property ; it follows 
that the perquisites in question are divisible. 

(Signed) Rungachary, Pandit. 

Remarks. 
If the office be hereditary in the family, the dues or 
profits appertaining to it must be subject to be shared. 
But in such case it classes with immoveables; and coro^ 

dies, and the dues belonging to it, cannot be reckoned 
household property. C. 

I doubt whether the Mara Vurtanahy &c. perquisites of 
office, granted for the performance of specific duties, can 
be '* accounted the same as household property." On 
the contrary, it appears to me, that they cannot so be ac- 
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counted. For what is the real nature of them? 'Are they 
not given for the subsistence of the officer, enabling him 
to apply his whole time and attention to the accounts of 
the village ; and would not the division of them among a 
number, for whose maintenance they cannot adequately 
provide, destroy their object? Again, does liot the law 
that regards the grant of a corody apply to these and si^ 
milar perquisites ? and has not the grantor, or he who 
pays, a right to see that they are impropriated aocordii^ 
to the original intention under which they are granted ? 
I have no doubt but it applies, and that similar official 
perquisites, though certainly heritable, are not divisible ; 
nor ought they to descend by primogeniture* The most 
capable of the direct, or in their default, of the collateral 
descendants of the first grantee, should be selected for the 
perfonnance of the duties of the office, who should enjoy 
the whole perquisites. E. 

Vid. pott, p. 300. 
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ZILLA OF CHINGLEPUT. 

Jan. 24; 1804« 
There being several brothers, constituting an undivided 
family, Government, in consideration of the personal ser- 
vices of one of them in particular, granted him a village 
in SotriyamyQ) to be held by him and his posterity, with a 
restriction not to sell, alien, or otherwise dispose of it. 
The grantee being dead, leaving sons and daughters, a 
dispute concerning it has arisen between the eldest son 
and his uncles ; and the question is, to whom it now be^ 
longs, whether to the lineal representatives of the de- 
ceased exclusively, or to them only in common with 
their uncles? 

AnstDcr. 
The first and other sons are to enjoy the property in 
question equally, defraying, out of what they have, the 
necessary expenses of the family, and getting the daugh- 
ters married. Property acquired by the deceased and his 
brothers, through their joint industry, or the use of their 
patrimony, which was in common, the latter are interested 
in, together with the sons of the deceased. For his se- 
parate acquisitions, they vest exclusively in his de- 
scendants. 

(Signed) T. Kistnamacharee, Pandit. 

(1) Prom Srotriyas, learned teachers of the Vedaa, 2 Dig. 390;-— to whom* 
being Brahmins, l>elonged, not only the priesthood, bat the office of jndge 
also; (as with as fozmerly, tmUtM eUrieut, niti eavtidieus;) and to whom, 
on these accounts, sach grants were usually made. See vol. i. of this 
work, p. 308. 



300 APPENDIX TO 



Rehiarks. 
See Mitacsliara, ch. i. sect. iv. 10. 31. C. 

A Srotriyum^ granted for public services, is an honour- 
able reward to the individual, and an inducement to 
others to act as he has done. The honour and induce- 
ment are both lost, by its becoming the same as ancestral 
property, and being subject to endless division.Q 

Of divisible property the daughters would be entitled 
to a share, on division taking place before their marriage ; 
but it does not appear that they can demand a division. 

E. 

The brother of the deceased Shotriumdar can have no 
claim upon any grounds. It was not ancestral property, 
but given by the Government as a reward for services 
to the individual. The Government never would have 
granted it, if they had thought an idle brother could have 
claimed a share. T.(*) 

I am inclined to concur in the general accuracy of the 
Pandit's opinion ; nor can I find any thing inconsistent 
with the grant, that the estate should be enjoyed by the 
heirs of the grantee^ according to their legal interests. 
Any practical inconvenience, which in the course of time 



(1) It would Beem from this to hate been Mr. £Ilu*i opinion, that the grant, 
on the death of the grantee, should enure, not to his heirs i^eially, but 
to a select one, according to the notion ezjnresscd by him, in his remark on 
the preceding Appendix, ante, p. S98 ; — ^upon which see Mr. Sutherland's, 
next page. 

Qt) William Thackeray, Esq. deceased, late Member of Council at Madras. 
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might, be experienced, would be ascribable, not to the 
law, but to the want of explicitness in the grant. In the 
present case, the estate having been acquired by the ex- 
clusive exertions of the grantee, his brothers have clearly 
no right to participate in it. As to the interest of the un- 
married daughters, doubt certainly presents itself. I can- 
not but regard, as more correct, more consistent with the 
genius of the Hindu law, the opinions of those writers, 
who merely admit the right of unmarried daughters, to 
receive from their deceased father's estate, what may be 
sufficient to provide for their marriage. Texts, however^ 
of Menu, and Yajnyawalcya are adduced, which mention 
the fourth part of a brother's share aa the unmarried 
sister's allotment; and Vijnyaneswara, in the Mitacshara, 
denies that the mention of a quarter of a share can be 
construed as used indefinitely, and as merely intending, 
that a sufficiency to provide for the daughter's marriage 
should be given. This author accordingly contends, that 
after the decease of the father, the unmarried daughter 
participates in the inheritance, receiving one-fourth of 
what would be her share, were she male. & 
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ZILLA OF CHINGLEPUT. 
Dec. 17, 1803. 

The Plaintiff complains that the Defendants have 
usurped his turn of Teertam and Prasadum^ Q in the 
temple of Vardarqja Swamy. It appears that the grand- 
fether of the Plaintiff was one Sachen; and that the 
grandfather of one of the Defendants, and the great 
grandfiither of the other two, were brother and uncle to 
Sachen. It further appears, from written evidence, proved 
by the Teertacarars (*) of the Pagoda, that the Plaintiff 
has been in the profession and enjoyment of the right. — 
Is his action maintainable ? 

Answer. 
It appearing' that the Plaintiff and Defendants are 
cousins, not exceeding four degrees of descent, and that 
&e Plaintiff has been in possession of the right he claims, 
he is entitled to it ; but it should be enjoyed by him^ with 
reference to the proportions of the respective ancestors of 
the parties. 

(Signed) Tremalt Kistkamachary. 

Remarks. 
The hereditary privileges of the family, with the in- 
come arising from them, are divisible among heirs, like 

(l) TMrtem, holy water; either of some sacred spring, or a mixture of 
liquids, in which the sacred images have been washed. ProMdum, holj 
food, prepared in the Pagoda, for the consomption alone of holy men. 

(S) Ttertacarar, holy men, entitled to partake of Pra«^um. 
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other patrimony, under the general rules of inheritance. 
At most of the religious establishments of the Hindus, and 
at their great temples, the various offices attached to them 
are considered as hereditary, together with the perquisites 
belonging to them, C« 
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CHITTOOR PROVINCIAL COURT. 

August 2,1811. 

Upon a question as to the division of the jewels of the 
family, on a partition being about to take place; — it 
being stated that some of tbe individuals were in posses- 
sion of a larger quantity than the rest, the Pandit, on re- 
ference to him, reported as follows : 

As to the jewels, each female is entitled to retain what* 
ever she was in the habit of wearing in her husbandls 
time, or were given to her by way of dowry, (Stridhana^) 
whether by parents, brothers, uncles, or husband. Be- 
yond these, i. e. with respect to what may have been made 
up out 6f the family stock, held in common, if there be no 
great difference among them in point of value, no account 
ought to be taken of the surplus. On the other hand, if 
the difference be considerable, 2. e. if the value of the sur- 
plus jewels, possessed by some one or more of the women, 
greatly exceed those possessed by the rest, the whole ex- 
cess should be divided. 

(Signed) 

Remarks. 
Mit. on Inh. ch. i. sect. iv. § 19. and ch. ii. sect xL 
Also Jagannatha, 3 Dig. under texts ccclxii. cccclxxiv. 

C. 
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ZILLA OF CHINGLEPUT. 

March 7, 1807. 
Vurdyengari v. Alagasingyengar. 

The parties, uncle and nephew ^ lived together in the 
same house as one family up to a certain time ; when they 
separated,' but without dividing. A ^i^ion being now 
called ior, the question is, whether it shquld embrace their 
subsequent gains ? 

Answer. 
No division having as yet taken place, whatever haa 
been acquired by the parties since they continued living 
together, is to be considered as a part of the common 
stock ; and the division must be of all belonging to them 
at the time of dividing. 

(Signed) Kistnama Ghariak.. 

Remarks. 
The common stock, however improved and augmented, 
is to be equally divided; but, if separate acquisitions 
have been made, to which the patrimony was instru* 
mental, the acquirer is rewarded with a double sharte. 
Separate gains of specified sorts, to effect which the pa- 
trimony was not used, would belong exclusively to the 
acquirer. Mitacshara, ch. i. sect. iv. § vi. 29. 31. Iii 
the present case^ it is presumed there were no such ac- 
quisitions. C. 

Y 
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MADRAS. 
Sudder Dewanny Adawlut 

In an undivided Hindu family, by what means can 
one of *he members acquire separate property, to the ex- 
clusion of his coparceners ? 

Answer. 
He may do so, by carrying on cultivation, or by follow- 
ing any other pursuit, without using for the purpose the 
family estate. Property, so acquired, though by a mem- 
ber of an undivided family, belongs exclusively to the ac- 
quirer, — otherwise, if the paternal estate have been em- 
ployed in the acquisition. 

(Signed) 

Remarks. 
See Mitacsh« on Inh. ch. i. sect. iv. § 6. 10. 29. 

C. 

The answer leaves in the dark that which is most ma- 
terial to be known, — ^namely, what is the use of the pa- 
ternal estate here intended by the law. With respect to 
the mere bodily labours of agriculture, they certainly may 
be carried on without such use, direct or implied. Many 
other occupations cannot be carried on, without at least 
an implied use. There exists considerable controversy 
on the point in the books ; and many minute distinctions 
and limitations are made as to what is use, and not use ; 
so that it appears to me to be one of the many points left 
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to the equity of the judge. Three rales are, I think, suf- 
ficient for his guidance. First, all property, inherited or 
acquired, is divisible. Secondly, the acquirer is entitled 
to an additional share of the property acquired. Thirdly, 
the judge must determine, on an equitable consideration 
of the circumstances of the case, whether the acquisitions 
of any of the individual parceners have been made 
without such use of the family property, as in law would 
render them divisible. E. 



y2 
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ZILLA OF SALEM, 

May 17, 1808. 
Seenewasa Chitty, v. CoUetta Chitty, 

The PlaintiflF states, that he and the Defendant being 
brothers, and their father dying about four years ago, 
they lived together, till a dispute arising between them, 
and the Plaintiff in consequence demanding a partition, 
the Defendant, his elder brother, turned him out of the 
nouse. The petition of complaint states the patrimonial 
property, with the additions made to it since the death of 
the fatheir, (consisting of ready money, fine gold, silver, 
house, &c.) as amounting to sixteen hundred pagodas ; 
of which the Plaintiff demands a moiety, as his share. 

The Defendant, denying the alleged amount of the pro* 
perty, says, that their father died indebted six himdred pa- 
godas a great many years ago, leaving him at the time 
only six years of age, and his brother, the Plaintiff, only 
three; that he, the Defendant, begging about, and getting 
his meals at different houses, acquired learning, and a 
knowledge of business, and, having thereby gained some 
money, discharged his father's debt, married, was at the 
expense of his brother's marriage, and, in 1794, presented 
the latter with ten pagodas to set him up ; that he, the De- 
fendant, singly provided the necessary disbursements, and 
performed the ceremonies at the death of their mother; 
and that, from any acquisition made by the Plaintiff, he 
never had received a single cash. 
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It appears that the.house referred to, having descended 
from the father^ and being out of repair,, was repaired by 
the Defendant; and that the quarrel alluded to originated 
with the Plaintiff;! and the Defendant having upon the 
whole substantiated his . case, . while the Plaintiff has 

' »• ft • « 

proved nothing, you are to say, to. what extent the claim 
of the latter is to be maintained. 

The Pandit, recapitulating the particulars, and com- 
menting upon the respective allegations of the parties, as 
they stood supported, or otherwise, by evidence, gave it 
as 'jiis opinion, that the Plaintiff, instead of cordially ad- 
hering to his elder brother, who had supported him like 
a father, having quarrelled with, and thought proper to 
desert him, — and, with the exception of the house, it not 
appearing that there had existed any patrimony as the 
foundation and means of the Defendant's gains, or that he 
had ever received any thing from the Plaintiff, — the house 
and shop having been the property of the father, should 
be equally divided between them. That, beyond this, 
should the Defendant, out of brotherly affection, be dis- 
posed to give the Plaintiff any thing, it might be well ; 
i>ut that he had no right to insist on a partition, to the ex- 
tent claimed. 

(Signed) Singara Chariar. 

Remarks. 
The opinion, here delivered, is conformable with 
Vijnyaneswara's doctrine. ' See Mitacsh. on Inh. ch. i. 
sect. iv. § 10. C. 
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Under the circumstances of the case, as stated by the 
Judge to have been made out on the part of the Defen- 
dant, this opinion appears to be correct The acqui- 
sitions of the elder brother were not in hct made by the 
use of the fiunily property. The law will imply that they 
are so made ; but when the contrary is shewn, they are 
not divisible. Had the Defendant been educated by die 
father, the case would have been different, for it must 
have been at the ezpence of the family, had it been so; 
and, in that case, the acquisitions would hy contequmot 
have been/amify property. E. 

Qm. the positipn in Italics. T. A. S. 
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CHITTOOR, PROVINCIAL COURT. 

May 29, 1810. 
To the Pandit, Allega Singara Chariar. . 

You are hereby directed to take the following case into 
your consideration, and return your opinion, whether the 
three villsiges in dispute are to be considered as of the 
partioylar acquirement, and under what circumstances, of 
Babu Rajah, or as included in the patrimony. 

The Case. 
Calyana Rajah and Babu Rajah, represented respec'^ 
tivelyby the appellant and respondent, were descended 
from Rama Rajah, who, in his lifetime, was proprietor of 
two of the villages in dispute, namely, Poodupdkumy and 
Chatum Coopang, possessing also the right of Cauvel in 
the districts of Covelong. About the time of his death, 
which is many years ago, one Virama Rajah, having joined 
the French during an engagement, took possession of 
these two villages, together with the privileges belonging 
to them. Calyana Rajah, and Babu Rajah having thus lost 

r • 

their patrimonial estate, they, in consequence, separated, 
and from that time till the death of Babu Rajah, (being 
a period of eighty years,) there ceased to be any inter- 
course between their respective descendants. Subse- 
quent to the death of Calyana Rajah, thus separated, Babu 
Rajah having procured assistance from the Company, 
during Mr. Pigot's government, subdued Virama Rajah, 
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and recovered posseBsion of the two yillages, wliich had 
been formerly taken from the family. The third village, 
called (ktyapwvmy he obtained as Moofuuaf or free of 
rent, during the coUectorship of Mr. Place. Under these 
circumstances, a share in them is now claimed by the 
descendant and representative of Galyana Rajah. 

Answer. 
If, during the time that Calyana Rajah and Babu R^k 
were in possession of their patrimonial estate, it was 
seized by their enemy Virama Rajah, and subsequently 
recovered by Babu Rajah, without^id from the patrimony, 
he and Galyana having antecedently separated, the ge- 
neral conclusion would be, that it is Babu Rajah's, as of his 
particular acquirement. But, to be certain, it is neces- 
sary to know whether their separation took place with 
the intervention of relations and witnesses, with deeds of 
division; and further, whether the recovery subsequent 
by Babu Rajah was with the privity and acquiescence of 
the sons and grandsons of Galyana Rajah, or otherwise, 
and how. The acquiescence alluded to means a writing, 
purporting, '^ You will subdue back our patrimonial pro- 
^* perty, which was seized and possessed by a stranger, 
^* and enjoy it yourself. I shall expect no part of it/' 
It is further necessary to know, with reference to a pas* 
sage of Vyasa, Q whether, in the re-conquest of the pro- 
perty in question, money, carriages, arms, or other 
things belonging to the patrimony were used, and in what, 

(1) Citad by Jimuttt Vahana, ch. VL sect. i. « 14. 
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if any degree; or wbetber the recovery were made ex^ 
elusive of it. If, upon examination, it appears that Babu* 
Rajah acted on occasion without the warrant or cession 
from the origijial coparceners, or dieir representatives, 
notwithstanding his merit, and continued enjoyment for a 
length of time^ the property is still liable to division, 

more especially if obtained by means common to him 

• • 

and them ; one-fourth being previously deducted, as his 
reBtoneration for the recovery. With respect to the vil- 
lage obtained during the eoUectorship of Mr. Place, the 
right to it, whether it is to be considered as sole, or^joiat, 
depends upon its having been acquired, or not, by the 
employment of the patrimonial property. 

(Signed) 
Allega Singaka Chariar, Pandit. ^ 

JUmarks. 
The ^* acquiescence," spoken of by the Pandit, is re- 
quired under the restriction stated in the Mitacshara, 
commenting on a passage of Yajnyawalcya. See Mit. 
on Inh. ch. i. sect. iv. ^ 2l Where no division has taken 
place, t. e. if the brethren were not separated in their ih- 
terests and concerns, the patrimony which is recovered, 
is recovered to the use of all the heirs, allowing, however, 
a fourth, as remuneraidon to him who recovered it. See 
Sancha, cited in the Mitacsh. ch. i. sect. iv. ^3. C. 

This is an excellent and very correct opinion of Alle- 
ga Singaras; but it may be convenient to explain the ge- 
neral law upon which it turns. If, at the time an estate 
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is divided, any part of the assets belonging to it, in what- 
ever shape they may exist, be not forthcoming, , so as to 
enable an actual division of them to be made, either the 
parceners must come to some mutual agteement regard* 
ing them, prospectively to their recovery, or the right to 
such property^ will continue to rest in <hem jointly, their 
heirs and representatives, in the same mann^ as if no di- 
vision had ever taken place. Hence the Pandit properly 
says, ** it is necessary to know whether the separation 
'' took place with the intervention of relations and wit- 
<< nesses, with deeds of division," &c. It is necessary to 
know in fact the exact terms and agreements, under which 
Calyana and Babu Rajah separated ; for, in this case, it is 
not sufficient to prove the mere fact of separation; it must 
be seen, whether any specification was made at the time, 
respecting the villages removed by the act of Virama 
Rajah, from the possibility of actual division. If it were 
said at the time, ** whoever recovers the family property, 
^^ let him keep it," the question is at rest If it was not 
so said, then Babu Rajah must be taken to have been act- 
ing for the joint interest, it the recovery he effected ; the 
property so recovered, notwithstanding the division, re- 
mained joint property, being a portion of the assets that 
was never divided. In this view, he cannot be allowed 
to appropriate it to his own use ; the villages retain their 
original character of joint family property, and are divi- 
sible among the surviving representatives of Rama Rajah, 
the common ancestor. As to the right of the represen- 
tatives of Calyana Rajah, to cede their claim to Babu 
Rajah, if they chose to do so; that of Babu Rajah (by the 
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same rule that applies to the actual acquirer of property) 
to an addition to his share, under certain circumstances ; 
with his sole right to the third village, obtaiqed after se- 
paration from his brother ; — ^these require but one remark ; 
it is, that, if it can be shewn that he recovered the family 
property first, and used it to acquire the third village, 
this also becomes divisible, reserving to ^bu Rajah his 
claim to a superior share. i £• 
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ZILLA OF BELLARI. 

December 22, 1807. 
Tomtnee Reddy and Ghenehoo Reddy, 

V. 

Naradimma Reddy and Bandy Reddy. 

The parties, of the Sudra caste, are four brothers, com- 
prising an undivided family, desirous of dividing. They 
have a mother living, and a sister; the latter married, 
and provided for. Proprietors of a village, the eldest 
managed the domestic afiairs; the second those of the 
village, improving and augmenting the property. How 
is it to be divided? 

Answer. 
The sons should give a share to the mother ; and a 
twentieth part should be deducted for him who has had 
the most to do with the ceremonies, and has added to 
the property. The remainder should be equally di- 
vided among them. The mother s share will descend to 
the daughter. 

(Signed) 

Rangachart. 

Remarks^ 
The practice of allotting a twentieth part to an elder 
brother, besides his share, is obsolete; as is declared in 
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clear explicit terras in the Mitacsliara, ch. i.' sect. iii. 
§ 4. And it is affirmed /that, ■ if the commcm stock be 
improved by one of the joint sharers, an equal partition 
nevertheless takes place. Ibid, sect iv.^31. ' If one 
of them, however, had made any separate ' acquisition,* 
his proper remuneration would be a double share of 

a 

that . particular acquisition ; not a twentieth part of the 
whole. 

The allotment of a share to the mother, at a partition 
amoqg brothers, is directed by die Mitcshara^ ch. \. 
sect. vii. ^ 2. The subject is more fully treated in the 
Chandrica, where it is shewn that her allotment, includ- 
ing what she already possesses, as separate property, is 
to be made equal to a brother's share. But the Smriti 
Chandrica, on one hand, and the Mitacshara and Mad- 
hava Acharya on the other, differ on the question^ whether 
it be an absolute assignment of a share, or merely a 
setting apart of a portion for her maintenance. See 
Mitacsh. on Inh. ch. ii. sect. i. § 32. 

Daughters succeed to their mother's property, after 
payment of her debts. Mitacsh. on Inh. ch. i. sect. iii. 
i 9. C. 

The allowance of an addition to the* active repre- 
sentative of the family^ and the descent of the mother's 
share on the daughter, rest on authority ; they are doubt- 
ful, however, the latter especially, as the daughter is 
married. This, however^ has nothing to do with the 
present case. With respect to the division among the 
brothers, the better mode is, first, to divide the proper^ 
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descended firom the ance^re into equal shares ; secondly, 
to divide what has been iacquired by Ae possessors into 
unequal ones^ giving ajarger share to the acquirer; 
leaving the proportion to the common consent of tiie 
coparcen^s; or, in case of dispute, to the equitable dis- 
cretion of the Ju^;e ; the law, though it mentions a 
specific proportion, iutendii^ it as an example, not as a 

^^^ ^ 

preceptt The Pandits in general do not undesstand 
this. E. 



The best authorities regard the old law, respecting an 
unequal division amongst sons, as not applicable to the 
present age. S. 
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ZILLA OF CHINGLEPUT. 

May 6, 1809. 

Two brothers in the CanaraChitty caste lived together^ 
as one family, possessed of several houses, lands^ stock in 
trade, and outstanding balances. The younger, appre- 
hensive that the elder was wasting the property, and 
thinking that, if he did not divide on the proposal of the 
elder, he might be a sufferer, a division took place, and 
he received his share. — Is a division, under such circum- 
stances, valid? 

Answer. 

As the brothers, appear to have divided freely, the 
division is good. 

According to various passages in different authorities, 
treating of the division of property, there appear to be 
three distinct modes. 1. That of Pracasa Vcbhaga^ 
or public division^ where it is made in the presence of 
the relations of the parties. 2. Rakasya Vebhaga, or 
private division, where a iew only are present, as media- 
tors. 3. The Amf4m!fa Vebhagay where it is by the 
mutual consent of the parties, not made known to any 
other. 

(Signed) Alleoa Singara Chariar, 

Pandit of the Provincial Court. 
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Remarks. 
This opinion is correct The difference between the 
second and third modes is, that, at the Amfon^a Vebhaga^ 
(literally, division without a stranger,) none bat the 
parceners are present when the estate is divided; and 
that, at the Rahasya Vebhagay (private division,) a few 
friends and mediators only are present, and the circmm 
stance is not generally published to the world. BL 
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ZILLA OF yiZAGAPATAM. 

April 30, 1808. 

I 

Three brothers, deceased, carried on their concerns in 
their lifetime separately, in different villages, for between 
thirty and forty years. No releases appear among diem, 
nor is there any written proof that they ever divided. — 
Are they to be considered as having divided; or, is it 
competent for their respective representatives, or any of 
them, now to call for a division ? 

2. Supposing them to have left only one son, with 
widows, to whom does their property belong? 

Answer. 

If there be suitable evidence, or visible marks appli- 
cable to a divided estate, it is not necessary that there 
should be a deed of division in writing. If sons, grand- 
sons, or kinsmen have lived long separate, carrying on 
traffic, and other worldly concerns, without aid from the 
common stock, performing also religious ceremonies 
separately, there will be no ground for a division of such 
existing separate estates. 

Of the property in question, any that remained un- 
divided vests in the surviving son, to the exclasion of 

the widows. 

(Signed) D, Narrayana, Sastraloo. 
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Retiutrks, 
The answer to the first question is correct. Mit on 
Inh. ch. ii. sect. 12. ch. i. sect. 9. 



On the second question, a difference of opinion exists, 
whether an undivided residue shall be subject to rules of 
succession relative to separated, or unseparated brethren. 
Authorities are cited on both sides; but the opinion 
here given seems the best. C. 
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ZILLA OF VERDACHELLUM. 

February 27, 1807. 

Mootooaam^^ t;. Pachiapilla. 

When the elder and younger brothers divide the 
estate, ia whose presence, according to Sastra, should it 
be done ? How msmy med.ialojrs ought there to be pre- 
sent ? And what is the proper purport pf <^e instrument 
of discharge? 

Answer, 

1 . When a partition is to Jake place, the |>art^es may^ 
by consent, make it privately among themselves; or ' 
otherwise by the intervention of relations or neighbours; 
of whom the number may be seven, five, or three. 

2. As to the form and contents of the instrument, it 
should recite the nature of the property, according as it is 
descended or acquired ; and, in the latter case, the parti- 
culars of its acquisition should be stated. The respective 
sharers should be mentioned, and the articles allotted to 
each, specified. The name of the person to whom the in- 
strument is given should come first. Then that of him by 
whom it is drawn, describing his father. The like de- 
scription should accompany the signature of the parties, 
and the attestation of the witnesses. The year, month, 
and day, must appear. Thus should writings be reci- 
ph>cally interchanged. 

(Signed) Sreenevasa Charloo^ Pandit. 
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Remarks. 

1. This seems to be grounded on the passage of 
Vrihaspati, " Wherever seven, or five, or even three 
'^ Brahmins, versed in sacred and profane literature, and 
^' acquainted with the law, sit together, that assembly 
'^ is similar to a meeting for a solemn sacrifice,'* or some 
like passage of another author. 

2. See Vrihaspati, and the Comment of Jagannatha 
on his text. 3 Dig. 408. C. 

A proper description of a Vibhaga patrica, a deed of 
division among coparceners. E. 
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ZILLA OF VERDACHELLUM. 

November 30, 1807. 
Jenintum Ammah, t^. Chooliapadiatchy. 

The parties are Soodras of the Pullee tribe. The Plain- 
tiff's husband and the Defendant, being brothers, three 
years before the death of the former, divided their pro- 
perty, with the exception of a cat, a pillow, a carpet, and 
a writing-case ; and, from that time, till the death of the 
former, lived separate, but still performing jointly Pun- 
gall^ and the annual ceremony for their father. Tho 
Plaintiff's husband, leaving no son, the Defendant per- 
formed his funeral obsequies ; but under a protest, on the 
part of the Plaintiff. — Qu. Which is entitled to succeed 
to the property of the deceased ? 

Answer. 
The Plaintiff's husband and the Defendant having 
continued to perform Pungall and Tithy jointly, the con- 
clusion is, that no division ever took place between 
them ; and the estate consequently of the deceased sur- 
vives to the Defendant 

(Signed) Sreenevasa Charloo. 

Remarks. 
This would be a valid conclusion in a doubtful case. 
Nareda says, '^ When partition has be^n made, religious 
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^' duties become separate/' Mit. on lab. ch. ii. sect xii. 
§ 3. Tbe separate performance of religious duties is ac- 
cordingly evidence of partition ; and, conversely, the joint 
performance of tbem atfords a presumption of family 
partnership in a doubtfiil case. Mit. on Inh. ch. ii. sect, 
xii. But, it appears from the statement made to the law 
officer, that, in this case, there was evidence of an actual 
partition ; and the cause turned on a question of fact, 
which the Pandit assumes, from the circumstance above 
mentioned, against the evidence, to which the Court i^- 
pears to have given credit. Joint performance of obsequies 
is not conclusive evidence of family partnership^ against 
other and Satisfactory proof of separation. As to the 
circumstance of a few articles remaining undivided, it 
would be no impeachment of a partition otherwise valid. 

C. 

Against a positive fact, of what force can be a raefe 
conclusion ? — If the act of division did indeed take place, 
the joint performance of the ceremonies after, (which 
might proceed from brotherly affection,) could make no 
alteration ; and^ as it appears from the case, as stated, 
that the fact of division was in proof, it does not make any 
difference in its effect. Had the division been doubtfol, 
then certainly the joint performance of the ceremonies 
would be a conclusion against it ; a conclusion merely, 
however ; or, as it has been appositely called in another 
case, a '^ token," {adyuhlirana^ I suppose, in the original,) 
not a proof. E. 
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ZILLA QF CUDDAPAH. 
July 9, 1807. 

Veeranah, v. Vencatapah. 

The parties are cousins, descended from brothers ; the 
Plaintiff being the son of one Taulerajoo, the Defends^nt' 
of Soobiah. The latter has three brothers. It is proved 
that Taulerajoo ^nd Soobiah, in their lifetime, perforiped 
jointly their father's Sraadums, or ceremonies ; and there 
is no evidence of a division of property having taken 
place between them. — Supposing the family to be liable 
to be considered as hitherto undivided, it is contended on 
the part of the Plaintiff, that the Defendant should ac- 
count to him for the larger share, which he says he has 
enjoyed (^ the Meerassy^ since the commencement of the 
suit. 

Atwver of the Sastraloo. 

1. Joint performance of ceremonies implies union of 
interests ; and it must be concluded that Taulerajoo and 
Soobiah lived and died undivided. It does not appear 
that the parties have divided since. No deed of division 
is stated. According to the accpmpanying extracts from 
Yajnyawalcya and Vrihaspati, if there are brothers, and 
they die, one leaving one son, a second two, and a third 
three; on a partition, the sons take respectively the 
shares of their fathers ; f . e. the property being divided 
into three equal parts, the son of the first takes one, the 
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two sons of the second another, and the three of the 
third the remaining one. The estate in question, there- 
fore, being divided by two, the PlaintiflF being the only 
son of one brother, will be entitled to one moiety; the 
other will be the portion of the Defendant and his bro- 
thers, the four sons of the other. 

^ 2. From the moment of partition, each party enjoys his 
appropriate share. Parceners are not liable to account 
to one another, for. degrees of enjoyment of the conunon 
property, pending the suit, where the magistrate has beat 
appealed to for a decision. 

(Signed) 



Remarks. 

1 . This is rightly presumed, there being no evidence of 
a division. Mit. on Inh. ch. ii. sect. xii. — For the rule 
as to representation on a partition, see Id. ch. i. sect. v. 
§2. 

2. If the enjoyment have been diaproportionate, they 
may be liable to account See 3 Dig. 392. C. 
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ZILLA OF VERDACHELLUM. 

April 19, 1808. 
Ruman, t;. Vadamaly. 

The parties, being cousins, have lived separate from one 
another these thirty years; and their respective fathers 
lived so before them for twenty. This appears ; nor is 
there any evidence of a time when a union of interest be- 
tween them existed. On the other hand, no deed of 
release is produced ; nor any witness to prove the fact of 
division. Under these circumstances, a demand is now 
made for one. Are they to be considered as divided, or 
undivided ? 

Answer. 
A separation for fifty years appearing, it must be taken 
that there has been a partition. 

(Signed) 
Sreenawasa Chariar, Pandit. 

Remarks. 
Catyayana, cited in Ihe l^mriti Chandrica, declares that 
partition of patrimony shall be presumed, where brethren 
have lived ten years apart, separated in their religious 
rites and civil observances. The Commentary holds this 
limitation to be analogous to that of ten years in the case 
of moveables, and twenty in that of immoveables, ad- 
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versely possessed. According to the general law, not 

the lapse of time, but acts indicating separation of inte- 
rests, are evidence of partition. Mit. on Inh. ch. ii. 

sect. xii. 3 Dig. p. 407. C. 

Through four generations in view, and seven not in 
view ; — ^through seven generations continues the right of 
partition. This is the general law. E. 
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ZILLA OF VERDACHELLUM. 

April 13, 1808. 
Araachella Chitty, v.' Namasevoy Chitty. 
If, in default of instrument of discharge, and witnesses 
to the fact, it be doubtful whether partition have taken 
place ; from what circumstances may it be inferred? 

Answer. 
If the parties have been in &e hftbit of spending, or 
borrowing money, without each others' consent ; — if they 
have carried on cultivation separately ; or borne separately 

a 

their respective victualling expenses; if they have done 
things, whether the others liked it or not; from such 
tokens partition may be inferred. It may, in like manner, 
be presumed, from their occupying separate houses and 
lands; from their making separate g^fts and charities 
during holy days; from their dressing their victuals se- 
parately in one and the same house, and worshipping se- 
parately the Deity, and Brahmins ; or from their becoming 
witnesses, or securities, &c. one for another ; or if one 
appears to have made a gift to another, or a loan, taking 
an obligation to repay, or a sale ; or if they have kept 
kine separately; or if they make separate offerings to 
Varalatchamee Q) poojah, &c. All such doings are evi- 
dence of partition having taken place. 

(Signed) Skeenevasa Charloo. 



(I) ** Vara Laichemu*' — ^worship performed by married women to the goddess 
Latchcmee, one of the wiren of Vishnv. 
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Remarks. 
See Mit. or Inh. eh. iii. seet. xii. Also Jimuta Vahana. 
ch. xiv. and 3 Dig. 407. C. 

The judge is not bound, however, to take any, or all of 
these '^ tokens" as proof of the fact ; he will determine it 
from a consideration of these and other circumstances, 
giving such weight to them as in equity they appear to 
deserve ; — this being one of the many points reserved by 
the Hindu law for equitable judgment. E. 
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ZILLA OF BELLARI. 

Santummah, v. Tippunnah. 
The Plaintiff, in her petition, states that she gave her 
daughter in marriage to the son of the Defendant ; who, 
using her ill, the girl threw herself into a well, and was 
drowned : upon which she prays that a sum given by her 
to her daughter, as a marriage portion, may be returned. 
The Defendant, in his answer, submits that if the parents 
of a young woman make her any present on her marriage, 
it is customary to return it at her death, if she leave no 
male issue; but that, as the girl in question left a son, 
the action is not maintainable. The Plaintiff, in her 
reply, admits that had her daughter died a natural death, 
it would have been so ; the property in question would 
have vested in her son : but insists that the circumstances 
of her death make the difference, and that the portion 
should be restored. You are therefore directed to say, 
whether, according to the Sastra, the Plaintiff is entitled 
to recover the sum claimed by her, or not? 

Answer. 
Vrihaspati and Yajnyawalcya both declare, that any 
property that has been given to a woman in marriage de- 
scends to her issue. The girl in question, having com- 
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mitted same crime in her former state of existence^ has 
been punished in this, by dying a yiolent death. The 
property notwidirtB&dii^ gitcat to her by her mother 
vests in her son. 

(Signed) Runoa Charrt, Pandit. 

Remarks. 
There is no cokmr for pretending that the woman's 
suicide altered the nde of suocessiod. C. 
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ZIILA OF CANARA. 

Dec. 22, 1809. 

Hebangoola Puttiah, an inhabitant of the village of 
Voopenacandoor, in the district of HoonadnpOoram, 
baring been expelled from his caste by his caste people^ 
for adultery with a woman of a low tribe^ and being 
deemed in consequence ^nong them as one dead, his 
wiSd and children have come to obtain expiation for them- 
selves. — ^What is the prescribed expiation, according to 
Sastra. 

Answer^ 
If one be dead in law, in consequence of having com- 
mitted some vile act, the Dharma Sastra prescribes to his 
wife and sons, for expiation, gifts of cows, in the name of 
the deceased, according to dieir ability, with ten thou- 
sand repetitions of the Gayatri ; a thousand and seven 
HamahSf with prayers, and sacrifice to Narayana ; and, 
according to circumstances, rice, and Datchana^ and betel 
should be served. 

^' According to a passage cited in the Nirneya SindhUj 
if a man die expelled from his caste, his heir should per- 
form sixteen prqjapatya ; (penances) but, if he leave no 
issue, his successor must perform ninety Cachhra, or 
penances termed severe; (see Menu, ch. xi.) after which, 
the obsequies of the deceased are to be performed. This 
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appears then to be an atonement for a deceased sinner ; 
not an expiation for the wife and sons ; who do not for- 
feit caste for his sin, nnless they continued to associate 
with him, in which case the expiation would be different.'* 

C. 



** I do not see what a court of justice has to do 
any payaschit,Q) further than to ascertain that it has been 
duly performed, when, as in cases similar to this, suc- 
cession to property, or other ciyil right, may depend 
upon, it" E. 

(l) EapiaCion. — It fomu the sal»ject of the third Canda of every origiiial Hmda 
law book. See Preface to this work, p. 
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ZILLA OF BELLARL 

Feb. 6, 1809. 

Dacker Bace, v. Ulkupah and Jangee. 

This action is brought by the Plaintiff, (a female,) on 
the ground, that the Defendants, disclaiming her as be- 
longing any longer to her caste, had refused to eat with 
her ; and she lays her damages for the injury to her cha- 
racter at thirty rupees. Supposing the charge substan- 
tiated, what is to be the consequence, according to 
the law ? 

Answer. 
If any one of the Plantiff's caste, that have been ac- 
customed to eat with her, refuse without just cause to do 
so any longer, they are liable to punishment, according to 
the circumstances of the case. 

Retnarks. 
A passage of Catyayana provides, that if one who 
ought to associate at meals with another, refuse to do so, 
without sufficient cause, he shall be fined. C. 

Perhaps this was the only mode of bringing the case 
into the Zillah Court, the regulations not providing for an 
appeal from a decision of the caste. The answer of the 
Pandit is right. The Defendants, if guilty of the acts 
imputed in the plaint, are liable to punishment by the 
magistrate, not in damages to the individual. The Hindu 
law knows nothing of discretionary damages. . E. 

2 A 
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ZILLA OF CHITTORE. 

Jan. 5, 1809. 

If a Hindu be alleged to have committed an act, for 
which he is .liable to be expelled his caste, how is he to 
be tried ? To whom does it belong to pass sentence upon 
him? Can his caste eat, or continue their intercourse 
with him, pending their inquiry? 

Answer of the Pandit. 
If there be no witness to the conduct imputed, the 
party must be examined on oath. ' The examination com- 
mences with the priest, the relations of the party, and the 
caste collectively ; and whatever crime they find him to 
have committed, it is to be referred to the Sastrees ; and, 
upon their being satisfied, the accused is to sufier such 
penance as they may decree. If he submits and suffers 
accordingly, he is to be restored to his caste ; or rather, he 
is not to be expelled from it. If he resists, and refuses, 
the priest, with his relations, should remonstrate, and 
urge him. If he still persists in his refractoriness, refer- 
ence should be made to the sovereign, and his funeral 
rites, with lureaking of pots, be solemnized for him, the 
same as thoi:^h he were dead; and all intercourse with 
him discontinued, at the peril of him who, under such 
circumstances, continues any. If he agrees to submit, a 
pot of wat^ being put into his hand, he should, with- 
out reproach, be directed to offer grass to a cow ; — if the 
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cow grazes on the grass, he is to be received; if other- 
wise, he must undergo repeajted ^xpiation^) 

Retftarks, 
** In many of the cases stated in the passages quoted^ 
the persons described are not excluded from society at 
meals : in others they are expelled from the society of the 
caste, and nooie can associate, with them at ra^als^ without 
themselves iocufring risk of expulsion."' .C^ 



\ 



The \tm\ mferred to is now abrogated ; and th^ Paind^t , 
might have saved himself the trbuUe of quoting. it« . Th(9; . 
words of abrogation are express ; — ^^ iathe CoiiffugQ^j^^^ 
bears his own sin ;" apd contamination, therefore, dio^ii^ . \ 

follow association with the excommunicated." 

As to the principal point, what is generally under- 
stood among Europeans by the expression of ^^ turned 
out of caste," has no legal existence among the Hindus ; 
that is, there cannot be by law at the present day any 
positive and final rejection from caste, though, no doubt, . 
frequent instances occur, in which the power is arbitrarily 
usurped by caste assemblies. 

The opinion of the Pandit is good; so far as it goes, 
according to the old law ; but it does not answer the whole 
of the judge's question, ^' In what manner is it to be tried, 
and whp is to pass judgment ?" The Hindu law recognises 
the jurisdiction of a number of inferior courts, such as 
(Cuhj Puga^ Sremti)y — that formed by persons of the 

(1} Menu, cb. XI. 18f , 18Si 184. 187. 

2a2 
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same caste, — that by persons of the same trade or profes- 
sion, — ^that formed by the various castes, trades, and pro- 
fessions inhabiting a certain district.— The acts of these 
courts, in cases arising properly under their cognizance, 
are, in all, as valid as if passed by the KingV courts, and 
may. be enforced in like manner ; but the law allows an 
appeal from them all to the King's courts. — It is correctiy 
stated, therefore, that examination should be made by &e 
caste collectively, but that final judgment belongs to the ' 
King's court, by which any act of the collective caste 
may be superseded. An expiation is appointed for every 
possible offence, for which a man is dismissible from 
his caste; which, bemg duly performed, he must be le- 
admitted. E. 
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ZILLA OF GANJAM. 

November, 1806. 

Question. 
Among the Hindus, can a family woman be degraded 
by her own caste, on a charge of adultery, sufficiently 
proved? And, if she can, how far is she readmissible? 

Anstver. 
If adultery be proved against a Hindu woman, she 
is liable to be degraded, unless the accusation can be 
traced to malice. With the exception of the tribe of 
Charanaj (or dancing women,) it is ordained of Hindu 
women in general, in all the Dharma SastraSj in the 
chapter entitled Stree Pundharma^ibdLt the husband should 
guard the conduct of his wife; and that, on her being 
convicted of such a crime, she is to be expelled society. 
The law is applicable alike to Brahmins, Cshatryas, Vai- 
syas, and Sudras ; but not to persons of illegitimate and 
spurious birth, who are more under the control of 
custom, and the discretion of their relatives. And, if the 
relatives of a woman, who has been so convicted, should 
admit her into the family, they also would be reprehensi- 
ble. The general customs of the Hindus concur in these 
respects with the law. 

(Signed) C. Vaka dacha rloo. Pandit. 

Remarks. 
This opinion- is accurate; — and one degraded from 
class, that is, an outcast, is excluded from inheritance. 

S. 
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ZILLA OF DARAPOORAM. 

May 9, 1807. 

A married woman having formed a connexion with a 
stranger, her husband, without any judicial inquiry into 
her conduct, turned her out of doors; and she never re- 
turned to him during his life. He dying without male 
issue, is she, under these circumstances, entitled to suc- 
ceed to his estate? 

Ansioer. 

If, instead of bringing to a public test, the suspicion he 
'might have reason to entertain of his wife, the husband 
turns her out of doors, and the matter rests here, her 
rights remain entire. But she should be provided with 
proofs of her innocence. 

(Signed) Sinoary Sankara, Sastree. 

Remarks. 
A wife guilty of incontinency is debarred from the 
right of inheriting from her husband. (Mitacshara on 
Inh. ch ii. sect. i. § 37.) It cannot be indispensable that 
the husband should proclaim her dishonour^ and his 
own. In the cajse, as stated, it appears that he did resent 
her misconduct; and the passage referred to shews that 
presumption of guilt suffices for her disinherison. C. 
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Unless the next heir prove her guilt, she succeeds to 
the property. Never having returned to her husband's 
house, what was she doing all the while? She is not to 
answer the question. This rests with him who claims to 
supersede her. £. 



/ 
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TRITCHINOPOLY PROVINCIAL COURT. 

December 30, 1809. 

A widow, with a daughter, but no son by her de- 
ceased husband, having taken possession of his estate, is 
squandering it, being proved to be a bad character. — 
Whabsays the law in such a case? 

jinswer. 
Though a widow should be proved to be vicious, still, 
in default of male issue, she has a right to her husband's 
estate, but not to squander it. It is to be employed in 
charities, and the maintenance of the family; and, for 
this purpose, and to preserve the rights of the daughter, 
trustees and a receiver may be appointed. 

(Signed) 
Trevaloor App£noar, Pandit. 

Remarks. 
An unchaste woman is excluded from the inheritance 
of her husband. See Mit. on Inh. ch. ii. sect. i. 30. 37. 
But no misconduct, other than incontinency, operates 
disinherison ; nor, after the property has vested by in- 
heritance, does she forfeit it, unless for loss of caste, 
unexpiated by penance, and unredeemed by atonement. 
The husband's kin are the guardians of the widow ; or, 
in default of Sapindas of her husband, the kin of her own 
father are so. They have powet to control her lavish 
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expenditure, and improvident gifts. Nareda, 2 Dig. 384. 
See Yajnyawalcya, cited by Jagannatha, Id. 381. C. 

The- wife does not succeed, unless she be chaste. 
This is a necessary condition; but in all cases she is 
entitled to a maintenance. Tn this case, the daughter, on 
proof of the unchastity of the mother, would take the 
estate; and, under the direction of her natural protector, 
support her mother. . In the event of the failure of near 
kinsmen, the king is her natural protector; and, in this 
case, a receiver might be appointed ; not otherwise. 

E. 

See 3 Dig. 479 ; where it is said, that a widow -suc- 
ceeds immediately, on a presumption of her having been 
chaste, and that she will perform the duties of widow- 
hood ; adding, '^ but afterwards, if her propensities 
** happen to change, she forfeits the right, which she had 
" fully possessed." 



\ 
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ZILLA OF VIZAGAPATAM. 
Feb. 1, 1807. 

Questions. 

1 . Is the son bound to discharge a debt contracted by 
the father? 

2. The father having in his lifetime given his son a 
release, exonerating him from bis debts, and living sepa- 
rately from him, is the son still liable notwithstanding? 

3. Is the obligation personal, or does it depend cm the 
frither having leSt assets? 

Answer. 

1 . It is incumbent on the son to repay money borrowed 
by the father for the support, or on account of the neces- 
sities of the family. 

2. But not in the case of a release as stated ; the father 
having survived, for a length of time, the division of * 
families. 

3. The genera] obligation is independent of assets. 

(Signed) 
DusjcEE Narrain Sastrooloo, Pandit. 
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Remarks. 

1 . It is SO9 if fate were a member of the family, having 
made no partition, nor accepted a separate portion. 

2, and 3. Without assets^ the son is under a moral 
and religious, not a civil obligation to pigr his father's 
debts, aecording to the remark of Sir Williiun Jones. 
See Jag^nnatha^ Dig. b. i. clxvit. -Sir W. Jones's note. 
This is inferrable from the ceason given for the son's 
liability, which is entirely a religious one. See Nareda, 
cited by Jagannatha, Dig. b. i. exciv. A reason of a 

, temporal nature might be supposed in the son's participa- 
tion in the father's wealth, from the moment of his birth. 
Being in a sort of family partnership with his father, he 
might be held liable for debts contracted by the father, 
as manager of that partnership. This, however, was not 
in the contemplation of the Hindu legislators ; else, the 
grandson, and great grandson should be held equally 
liable, if bom before the demise of the debtor. But the 
one is not liable at all ; and the other for principal only. 
Jagannatha's Dig. b. i. cxcvii. It is then a moral obli< * 
gation only, to pay a debt contracted by the father for 
his separate account. But one contracted by him for the 
conunon concern, binds his sons, &c. who were not pre- 
viously separated by a partition of effects and debts. 

It should however be remarked, that, ^to exonerate 

himself from payment of debts, the son mS&t decline the 

succession to the patrimony. By so doing the burden is 

left upon the property. See passages in Jagannatha, 

' b. i. clxxi. &c. An insolvent estate being thus aban- 
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doned to the creditors, is taken by them alone ; and no 
one renders himself liable for debts without assets. 

C. 

" The Pandit to whom the above questions were re- 
** ferred is generally right The law stated in answer to 
** the last of the three seems hard, but it is the law. Pita 
^\ runavar Vatra; — ' a father in debt is an enemy to his 
" ' son/ says the Sanscrit proverb." £. 
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ZILLA OF BELLARI. 

July 1,1807. 
Timmanah, v. Veneapah. 

The Defendant having contracted a debt, which he 
was unable to pay, it was referred to the Pandit, ^ to say, 
whether the son was answerable for it in the lifetime of 
the father, no division of property having taken place 
between them, and the father insolvent, while the son 
was able to pay. 

Amwer. 
The son, if he have means, must pay his father's debt. 
If the son be dead, the grandson is answerable. The 
responsibility applies to the case of Ae father's absence 
in another country, or insolvency, as well as to that of 
hi& death. 

(Signed) 



Remarks. 
** See Yajnyawalcya, cited by Jagannatha, Dig. b. i. 
clxx. &c. with the commentary. It is not expressly 
said that the debt shall be paid by the son, in the life- 
time of his father, who is insolvent. It is declared, how- 
ever, that he shall pay the debt of the father who is 
oppressed by calamity, such as incurable disease, &c. 
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and that, even though no patrimony have come into his 
hands. Bnt, according to the remark of Sir William 
Jones, the obligation is moral and religious, not civil.*' 
See note on Jagannatha, Dig.,b. i. clxvii. C. 
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ZILLA OF COMBACONUM. 

The Defendant, a widow, is sued for a debt contracted 
by her husband's father, who Is dead ; her husband being 
also dead, having left a son, who however is only an 
infant. — Is the action maintainable against the grand- 
son? 

Answer. 

Failing the son, the grandson of him who contracted 
the -debt is liable; consequently the itffant alluded to, 
when he comes of age. 



Remarks. 
" Provided the father's estate be not possessed by an- 
" other; (Jagannatha's Dig. b. i. clxxi. &c.) or, if 
" there be no assets, provided the grandson were not 
'' separated from the family partnership : — ^and, at all 
'^ events, being a minor, he cannot be called upon to pay 
<< the debt, until he have attained the age of sixteen." 
Catyayana, cited by Ji^nnatha, Dig. b. i. clxxxvii. 
^' Nor is he liable for interest p^able< out of bis awn 
•* funds." (Id. cxcvii.) C. 



1 
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ZILLA OF VIZAGAPATAM. 

August 24, 1807. 

One indebted having died leaving a widow, but no 
children, is the widow liable for the debt of the deceased 
generally, or subject only to her possessing assets? 

Answer. 
If the debt in question arose from money borrowed by 
the husband for the support, or other indispensable pur- 
poses of the family; and if, at the time of his death, he 
got his wife to agree to repay it, or if the husbands 
property be sufficieut to discharge the debt, and also to 
supply her with food and clothing,* in either of these 
cases she will be liable; otherwise not. 

(Signed) 
D. Na BRAIN Sastree, PatidU. 

Remarks. 

A woman is not in general liable for the debts of her 
husband. See passages quoted in Jagannatha's Dig. 
b. i. ccvii. &c. But, if she, or any other person, pos- 
sess assets of the debtor, his debts must, be discharged 
out of such funds; (ibid, ccxx.) and this, whether enough 
remain for her maintenance, or not. 

The case of her undertaking for the debt would be a 
special one; but it is not so stated iia the question. 

C. 
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If a wife» possessing separate property, render it by, 
special agreement liable for a debt contracted by her 
husband, she must, in his default, pay it. Or, if she 
have possessed herself of her husband's property, she is 
liable to that extent for his debts. A widow is liable 
in these two cases only. The Sastri considers the 
claim of the widow to subsistence from the husband's 
estate, as preferable to the claim of his creditors; and, 
as he is confessedly one, of the most respectable of those, 
whose names are found in these papers, the presump- 
tion is that he is right, though, for this part of his 
opinion, I know not whence he derives his authority. 

E. 
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ZILLA OF BELLARI. 

January 16, 1808. 

Erapah, v. Ackummah. 

Moodapah, paternal nephew to the Defendant's hus- 
band deceased, having borrowed money of the Plaintiff, 
for which he gave him a written promise, died, leaving 
what property he had in the hands of Defeadant, whose 
husband, together witl^ Moodapah, formed, while living, 
an undivided family. Is the action ^maintainable against 
the Defendant, the widow ? 

jinswer. 
It is. 

Remarks. 
Assets are to be pursued, into whatever hands. See 
Nareda, cited by Jagannatha, Dig. b. i. clxxii. and 
innumerable other authorities may be cited, were it 
requisite in so plain a case. C. 
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ZILLA OF BELLARI. 

, April 2, 1808. 
Yerrummah, v. Sinjevoo. 

The Defendant's elder brother, Terumalyah, having 
failed in an engagement to pay to the Plaintiff, by instal- 
ments, the amount of Defendant's bond, the Plaintiflf sues 
the latter upon the original obligation. 

The Defendant's answer is, that, upoa the Plaintiflf 
importunii^ him for payment, the debt was transferi^d, 
and made payable by his brother Terumalayah ; and the 
sum having been borrowed while Defendant and his 
brother lived together, the latter has become the debtor, 
in discharge of the Defendant 

The bond remaining in the possession of the Plaintiflf, 
whether, under these circumstances it be recoverable 
against the Defendant, is the question. 

The Pandit's Answer. 
Though the debt was contracted while the brothers 
lived together, still the bond being the Defendant's, and 
not appearing to have been adjusted on partition be- 
tween them, the action is maintainable. 

(Signed) 

Remarks. 
The law directs the debts as well as eflfects to be 
divided. Mit. on Inh. ch. i. sect, iii, 1. 9. This, how- 

2b 2 
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ever, is an adjustment among the parceners, which can- 
not bar the Plaintiffs remedy against all, or any of the 
debtors, who were jointly bound ; or against his particular 
debtor, if it were a separate debt. C. 



Forbearance, in favour of the Defendant, was a good 
consideration for the engagement entered into by the 
elder brother. - But that would not discharge the De- 
fendant, unless it appeared to have been the intention of 
the parties, that he should be released. T. A. S. 
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ZILLA OF CUDDAPAH. 

Feb. 13, 1808. 

Gungoo Chitly, v. Bauliah and Others. 

A father, having made division in his lifetime among 
bis sons by different wives, how, by law, are his Sraadums^ 
or ceremonies, to be performed for him after his death? 

Answer. 
Whether by different mothers, or by the same, under 
the circumstances stated, all the brothers should meet, and 
perform together the funeral rites and ceremonies of their 
deceased father, from his burning till the sixteenth day 
from his death ; — the expense to be borne in common. All 
future one^ are to be performed by each separately. 

(Signed) 

» 

Remarks. 

« 

Correct. C. 
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ZILLA OF CHINGLEPUT. 

July 5, 1808. 

Permali Reddy v. Maurepa R. and Tanapah R. 

The parties are descended frofci a common ancestor, 
the Plaintiff being the grandson , the Defendants the sons 
of Singapah Reddy; — the Plaintiff's father (Mootapah) 
by one wife, the Defendants by a different one — having 
lived together as an undivided family, and the Plaintiff's 
father being recently dead, a partition is now desired. A 
schedule of the property accompanying, the 1st Ques- 
tion is, What parts of it are divisible ; and what share 
does the Plaintiff take? 2dly. Is he entitled to a provi- 
sion for his marriage, independent of his share ? 

jinswer. 
Deducting the jewels Q) that have been worn by the 
Plaintiff, the Defendants, their wives, sons, and daugh- 
ters, and their respective' apparel, the property of the 
common ancestor Singapah Reddy, should be divided into 
three shares ; of which the Plaintiff will be entitled to 
one, in right of his father ; («) and the Defendants, in 
their own right, severally, to the other two. The Plain- 
tiff being a nephew, Q and not a brother, the expences 
of his marriage are not chargeable upon the common 
stock. 

(Signed) Crishnama Charta. 
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Remarks. 
C) See Mit on Inh. cb. i. sect. iv. § 19. («) See Id. 
ch. i. sect. V. § 2. (f) See Id. ch. i. sect. vii. § 4. Where 
the initiatory ceremonies, terminating with marriage, 
are directed to be performed for brothers, but without 
any mention of nephews. C . 
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ZILLA OF SALEM. 
Japuary2, 1808. 
* Kylapa GoundeQi 

V. 

Nallaya Counden, Cooty Counden, and 
Chingada Counden. 

The parties are four brothers, two of whom are unmar' 
ried ; and there are also belonging to the family two un* 
married sisters, and a mother. The property belonging 
to them being undivided, the Plaintiff sues for a partition. 
What is the extent of his right ? 

jinswer. 
The unmarried brothers and sisters should be first mar* 
ried out of the joint stock. What will remain of the patri* 
mony, with the additions that have been made to it, being 
divided into six parts, and one of these sub-divided by 
four, two of the latter should be given to the unmarried 
girls ; and, from the remaining five shares and a half, the 
expenses requisite for the weddings of the two unmarried 
brothers, with a portion for the maintenance of the mother, 
being first deducted, the Plaintiff will be entitled to a 
fourth of the residue. 

(Signed) Singaba Chariar, Pandit. 
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Remarks. 

See Mitaeshara, ch. i. sect. vii. ^ 2, 3. 

The allotment of a quarter of a share for the nuptials 
of an unmarried sister, (Ibid. 5, et seq.) is explained 
by the Chandrica and Madhaveya, as intending only a 
sufficiency for the charges of her marriage. C. 

I do not quite understand the reason of this mode of 
division, nor the mode itself. If it be meant that, setting 
off one share for the four brothers, one for the mother, 
and one for the two sisters, as the measure of their mar- 
riage expenses, to be divided between them, it is sufficiently 
correct But, what does the Pandit mean by dividing 
this share into four parts ? Provision should be made for 
ttie marriage of younger brothers, if the elders are already 
married, before division ;*— this part of the opinion is 
correct £. 
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ZILLA OF CHINGLEPUT. 

May 21, 1803. 

To the Pandit. 

The father being dead, leaving a widow, and infant 
son, with property, the son and estate being in the hands 
of a brother of the deceased, the widow ddpands the 
custody of tiie one aod die othtf . You will say, who is 
entitled to it, and whether the son be compellable to live 
with his mother, or may choose with whom to live. 

Answer. 
The estate is the son's, out of which the widow of the 
deceased is only entitled to be maintained. The son is 
not compellable to live with his mother ; it is rath^ her 
duty to live with him. 

(Signed) 
TEBoaHALT KisTNAMA Chariar, PcndiL 

Remark. 
The sovereign is the guardian of minors. (3 Digest. 
542.) The mother cannot claim a share, but a mainte- 
nance merely, from an only son ; her right to a specific 
allotment arising only when a partition is made. C. 
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ZILLA OF NELLORE. 

By the Pandit. 

If there be undivitled brothers, and one die/ leaving a 
widow and a son, they succeed to his share of the joint 
property. 

■ 

Remarks. 

(Mr. Colebrooke's remark upon this missing.) 

As long as the &niily continues undivided, all the par- 
ceners, their wives, and families, are entitled to a joint 
maintenance : on division, widows, wives, and children 
can claim only on the portion of their respective hus- 
bands and fathers. In the present case, if the son were 
alive at the time of division, his mother would have to 
look to him alone for maintenance : if he were dead, she 
could be entitled, in right at once both of her husband, and 
son, to succeed to a full share of the estate ; that is to say, 
a AiU share should be the maximum allowed her. If 
litigation take place, it is the measure to be adopted by 
the. Court; not that the dividing parties are bound to 
give her so much, if they can prevail on her to take less ; 
nor any share at all, if they can provide among them* 
selves for her maintenance.* Such at least I conceive to 
be the correct doctrine ; whether her dominion over the 

property be limited, or otherwise, is another question. 

E. 
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ZILLA OF CUDDAPAH. 

Bussarummab, v. Veerapah. 

The question here is between a mother and her sons, as 
to the mother^s rights. 

The Plaintiff Bussarummah's husband died forty years 
ago, having amassed in his life, and left an estate, in 
ready money and jewels, to the amount of about 5000 pa- 
godas. Upon his death, she took possession of his pro- 
perty, delivering it over, as she allies, to her four sons on 
their coming of age. Of this there is no evidence, and it 
is denied by her sob, the Defendant. She further repre- 
sents that, about fifteen years ago, she wetit to Jingalapillay 
to demand her share, sitting down for the purpose at the 
house of the Defendant, and that at that time the matter 
-was accommodated by an agreement in writing, purport- 
ing that she was to have one share, the estate being divided 
into 'five. Two witnesses for the Plaintiff declare that, 
while she was sitting at her son's house, to enforce 
her claim, a written settlement took place, but that from 
the length of time since, they could give no account of its 
contents. Another stated that he, at the request of her 
son Mullanah, went and inWted her to a wedding; to 

which she refusing to go, he signed a paper, promising to 
obtain for her 300 pagodas ; upon which she attended : 
that after it was over, and the guests gone, she reminded 
him' of his promise, upon which he wrote to the Defendant 
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to pay the 300 pagodas according to agreement, and gave 
the letter to her to carry ; but that whether the money 
was paid, or not, he could not say. The Plaintiff more- 
over represented that the Defendant had ordered her to 
be put upon a cot, and thrown into the woods ; in proof 
of which she called four witnesses, who testified that the 
Defendant had put his mother on a cot, and sent her to a 
village about a quarter of a mile distant from his house ; 
but denied the order for her being thrown into the woods. 
The Defendant stated that the 3,00 pagodas had been 
paid by his younger brother, and that the Plaintiff, having 
the option, had refused^to live in their house. Under 
this uncertainty of the evidence, what shoa.d the sons be 
deemed to give the mother, according to Dharma Sastra ? 



Answer of the Sastree. 

(Slokums in Sanscrit.) 
According to these Ditta. of Gautama Smriti, &c. 
women have no right to Day a Bhaga, or shares of a family 
estate. But they stand, oj^osed by others. 

(Slokum of Yajnyawalcya, 

Slokum of Catyayanah, 

Slokum of Vyasa). 
According to . these, . the mother shares equally with 
the sons, whether the division take place in the time of 
the father, or . afterwards in that of the sons. The mistake 
lies in qualifying her right to participate, as a right to 
share. 



366 APPEXDIX TO 



(Another Slokum.) 
According to this, she is entitled to as much only as 
will enable her to give rice with alms to poor strangers, 
and for her food and raiment. Thus the expression of an 
equal share with the sons resolves itself into a particular 
portion of money in the division of the estate by the 
sons ; not that she takes an equal proportion widi them. 
^ It is so held by Jagannatha-turca-punchanana ; who 
declares that the son is bound to provide his mother 
with maintenance only^ and no more. In the present 
case, though the wealth of the Defendant be consider- 
able, he is bound to allow his mother for food and rai- 
ment only, and he is under no further obligation. 

(Signed) 

Remarks. 
This opinion is conformable to the doctrine of the 
Smriti Chandrica, where it is affirmed, on the authority 
of a passage of Baudhayana, (in which a text of the Tait- 
tinyaca veda is cited, declaring women iqcapable of inhe- 
ritance,) that the mother shall not take a share as of heri- 
tage, but an allotment adequate to her wants, and not 
exceeding in the whole the amount of a son's share, in- 
cluding what she may possess, as her peculiar property. 
This position is however contravened in the Madhcaxya^ 
a work understood to be of great authority in the South 
of India, and which seems, in this instance, entitled to a 
preference over the Smriti Chandrica. The reference to 
Jagannatha's Digest does not appear to be correct, it is 
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there maintained (see Translation, vol. iii. p. 12, and 30.) 
that the mother may exact from her sons, making a par- 
tition, an equal share with them; and that it is only 
through maternal tenderness that this right is in present 
times foregone. C. 

The widow's title is to maintenance ; the ultimate mea* 

sure of whiqb is, according to all the authorities, a share. 

. E. 
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ZILLA OF VIZAGAPATAM. 

Jan. 23, 1810. 

Two brothers, of the Cshatrya tribe, being about to 
divide, after his death, the estate of their father, the 
qa^tion is, as to the rights of the mother, who claims to 
share with them. They contend that she is entitled only 
to a maintenance. To what, in this tribe, is she entitled ? 



Ansuxr. 
The mother has by law no right to share with her sons. 
She is entitled to her Stridhana^ and, if there be land 
yielding an annual produce, to as much of it as will 
suffice, to be settled upon her for a maintenance. 

(Signed) Dusky Narrain, Sastree. 

Remarks. 
The law provides, that when partition takes place 
among brothers, the mother shall have an allotment made 
up to her, equal to a Aill share. There is no distinction 
in this respect among the different tribes. C. 
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ZILLA OF DARAPOORAM. 

February 19, 1807. 

Vencatamah, 

r. 

Trevengada Chary, and Ragoonada Chary. 

The Plaintiff is a childless widow. The Defendants 
are the half brothers, by the same father, to her deceased 
husband. What are her rights, as against the De-^ 
fendants ? 

Answer. 
She is entitled to demand of them as much as will 
provide her in food and raiment, with sufficient for tbe 
Sraadum^ or annual ceremony of her husband. 

Remarks. 
They are bound to maintain her. See Nareda, cited 
in Mitacsh. on Inh. ch. ii. sect. i. § 7. C. 

This is not the law of the Smritis. It is the convenient 
law of more modem commentators, endeavoured to be 
supported by proposing alterations in the original texts, 
for which there is no foundation. In recent times, how- 
ever, when the operation of the Hindu law had been in- 
terrupted, and none other established in its stead, the 
nefarious practice of the males of the family seizing all 
the property of it, and reducing the females to a state 

2 c 
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little short of slavery, came gradually to prevail ; which 
practice, as appears throughout these papers, the present 
race of Pandits are sufficiently inclined to 8upport.(*) 

The correct doctrine is, that a widow succeeds to the 
^' entire share" (critiftam ansam) of her hushand immedi- 
ately, if partition have tal^en place ; eventually, if it have 
not. What then is the situation of a widow of a co- 
parcener during the time the family continue undivided ? 
Is she merely entitled to a maintenance ? No — she is in 
the situation of her deceased husband ; and is entitled to 
the use of the joint property, to the full extent that he 
was entitled to it, remembering always that, as a female, 
she is under the protection of her natural guardians. 

(*) " Cristnam ansam,'' the entire share. This ex- 
pression is read by some critsnam arthamy the '* entire 
^^ estate r and, on this reading, it is maintained that the 
widow takes the estate of her deceased husband, in the 
event only of previous partition. But this is confuted by 
the better jurists. JB. 



(1) To tluB pujpoM, see, printed at Calcutta, in 18S5, « Brief Bemaxka, le- 
garding modem XncroachmentB on the ancient Righti of Females, acooid- 
ing to the Hiadu Law of Inheritance ; by Ranmoluu Roy." 
(t) See Jim. Vah*ch. XI. aect. i. 7. note. 
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JS^traci from a Note of the case ofEj^rte Janaky Urn- 
mah,in the Supreme Court of Madras ^ 1814 : cofhmuni- 
cated by Sir John Anstruther, Ch. J. — See Notes of 
Cases at Madras^ vol. ii. p. 287. 

Th£ Master, by hiu report, dated the 12th of May, 
1815, (reciting the order of reference,) having ascertained 
the relation of the parties ; that Janaky Ummah, the 
Petitioner, had, subsequent to the death of her husband, 
in October 1810, beerk maintained by her step-son Rama^ 
samy, deceased; that Coopamah, the widow of Ra- 
masamy, had succeeded to his property, amounting to 
about pagodas, and that the Petitioner had 

no property to signify of her own; reported five pagodas 
monthly to be, in his opinion, a reasonable sum td be 
allowed her out of the estate of.Ramasamy, to commence 
frdm the 7th of October, 1810, the period of his death, 
and to continue during her life, together with a house va- 
lued at three hundred pagodas. The Master stated, that, 
in settling the amount to be allowed, he had, pursuant to 
the order pf reference, cfxamined for the purpose respect- 
able heads of families ; and he concluded by e^cpressing 
his opinion, that the house, with the allowance proposed, 
were sufficient and suitable for the maintenance (including 
every necessary provision) of the Petitioner and her 
dependants, whom he found to be her daughter, a 
a Brahmin to offer supplications, and a servant. 

2 c2 
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" The order of reference was, I think, defective, in not 
." directing the Master to provide for the payment of the 
'^ allowance to be made, either by assigning a sufficient 
'' sum in trust for the purpose, or by obtaining some other 
^' adequate security. There are, I believe, three modes 
'' in practice. One is, to estimate the value of the main- 
'^ tenance to be allowed, and to give the widow a sum. 
'^ Another is, to invest a sum in trust for the pajrment of 
^' it A third, to assign a portion of land for the purpose 
'^ revertible to the estate, after the death of the widow. 
'^ Sometimes Company's paper is deposited, the interest 
^' of which is equal to the allowance. This must be the 
^' most beneficial provision for the widow." 

Subjoined to the above note is the following answer to 
an inquiry on the subject, addressed to Sir John Anstru- 
ther. The answer was dated Calcutta, May 16, 1804, 

'^ At first, a good deal of difficulty was experienced by 
'' always referring to Brahmins. All agree that mainte- 
^^ nance must bear some degree of relation to the amount 
" of the property. The Brahmins^ who are universally the 
<< directors of all widows, and especially of the rich ones, 
" when the question was referred to them, stating the 
^' amount of the property, and the situation, invariably 
^' represented a large allowance as necessary for the 
" widow, and especially for religious purposes. Misled 
"by these reports, the allowances were large. The 
'^ people, however, represented against this, and truly, that 
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^^ the state of widowhood, by the Hindu religion was, as 
'^ it really is, a state of degradation and ' penance, with 
''which large allowances were inconsistent: that 'they 
had the effect of throwing widows into the hands of de- 
signing men^ who enticed them fh>m their families, 
from whom they lived apart, to the disgrace of both ; — 
*' that many of the supposed religious ceremonies were 
either performed by the family, and not by the widow, 
or, if performed by her, were properly performed at a 
small expense. Finding these representations to be 
true, the course since pursued has been, to take the 
sum usually allowed by respectable families, in the same 
" situation, who live well with their mother and relations. 
" With us, the Master frames his report on their exaniina- 
'' tioiis. By this means they have been much reduced, and 
'' are now low, although they stilU>ear some relation to 
" the amount of the estate ; — but an evil of a very serious 
" tendency has been entirely stopped. The mode of 
'' securing it is various. Sometimes we set apart a sum 
'' in the Accountant General's hands ; sometimes we take 
" security. The country Courts do the same. I shall 
" send you Mr. Blaquiere's opinion in a few days. I 
'' have desired him, with his Pandits, to go more at large 
'' into the question, with the authorities, than I could." 

Opinion of Mr. Blaquiere, as subsequently communi- 
cated to Sir John Anstruther. 

" The amount allowed for the maintenance of a widow 
" should be in proportion to her wants, that is, sufficient 
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'^ for her own support, and that of those immediately de- 
*' pendant on her* The means of the estate must be con- 
i^ sideredy and the general oircumstanees of the particular 
<< case the guide for settling the amount of the main- 
" tenance, there being no fixed rate or proportion laid 
« down/' I 
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ZILLA OF SALEM. 

Gooruvummall, t;. Vidy Jyer. 

I^htftfitikfitddress of the eight affUt^^ Safcni 

J^ffgy Sastry, Alagary Jyenger^ Cckmara poDum Rvmg- 
yen, Samien> CoonfttTer Sheshien, Vellore Vangadattan, 
Codhnadi SeKiibien, and Faupien. 

Whereas, according to the order of the Court, we, the 
eight personsr abore immed, baling tneitwefy defibetated 
upon the differences between tlbe Plaintiff Yaltapoor 
Godrttttimraalf, and the Defendawt Vidy Jyen of this place, 
about the maintenance claimed by her ; and having sent 
for the said Gooruvunftmal^, amd the said Vidy Jyen^ 
beard thm dddaraffions, anvd etynsidiered tbeir eircnm- 
dtaitcesi ; we awa^, as^ to llie dubswteivce that Vidy Jyen 
shonld eontimie to ftif nisb to tile FtaidMiff Cborav^MiixMcIl; 
asr ^>¥krws : viA. Hef must bAow liev for paddy, ineroding 
coirtmgetil expense? for her victual durk^ hef life^at 
the rate of three rupees per mondi, amounting to thivty-flix 
rupees a year. — For one annual Sraadum for her husband, 
aod another for her son-in-law, at the rate of five rupees 
for each, making ten rupees. — Four rupees for a cloth ; 
and, as she has two daughters, at the rate of one-fourth 
of a rupee for turmerick and cooncomum for them ; total 
annual amount, fifty rupees and one-fourth, which ought 

* 

to be paid her every month at the rate of four ri^pees, and 
three-sixteenths, per month. In whatever month it be not 
paid, she will be deprived of her livelihood for that 
month : thdrefore it should be paid in ready-money every 
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month. With regard to her residence, a portion of the 
family house toward the west should be seft apart, and as- 
signed her. The Defendant Vidy Jyen ought to attend 
with her, and perform the annual Sraadum for her hus- 
band. This appearing to be just and equitable, we have 
awarded accordingly. 

By direction of the Arbitrators, 
(Signed) Vellore Anunta Chart. 

The award of the Arbitrators in favour of GooruTum- 
mal being proper, I approve of it 

(Signed) T. Sixgara Chart. 

Remarks. 
What relation the Defendant is to the Plaintiff's de- 
ceased husband does not appear : — ^it is to be presumed a 
brother, nephew, or cousin, with whom he lived as mem- 
ber of an undivided family. In which case, the PlaintiflTs 
right of maintenance is conformable to the passage of 
Nareda, in the Mit. or Inh. ch. ii. sect i. 7. C. 
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ZILLA OF NELLORE. 

If a man die leaving a widow and two sons, she and 
they are to take possession of the estate ; but if she have 
any Stridhanay she is entifled only to a half share ; other- 
wise, she shares equally with her sons. If the sons are 
minors, and the person appointed to be their guardian 
embezzle the property, the widow, with their concurrence, 
may authorize her father to take the management out of 
his hands. 

Remarks. 
(Referring, as to the widow's right of sharing, to 
former ^' remarks" on the same point.) If the guardian 
abuse his trust, no doubt, he should be removed. It is 
the duty of the sovereign to provide for the care of the 
property of minors. (3 Dig. 542.) The law has not 
assigned any power to the mother in this respect. 

C. 

I 
The widow is entitled to a maintenance, the measure 

of which is an equal share of the estate with the rest of 

the coparceners. If she have property of her own, not 

consisting merely in jewels, clothes, ornaments, and the 

* 

like, but from which an income is derivable, in this case, 
it is to be mad^ up equal to a share, without reference to 
any fanciful division of halves or quarters, of which the 
Pandits (mistaking the explanatory language of the law, 
as " she shall otherwise receive a half or a quarter" for 
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positive mjunotion) are so fond. I say above ''from 
*' which an income is derivable." I cannot just now 
refer to my auth^i^ for this, as I have not my books at 
hand ; but it is the sense of the law. The law says she 
shall have a maintenance; but it is not required that 
either the family stock, or her own, shall be reduced to 
afford it. It is dearly meant» that it shall be a mainte- 
naaceby income : if therefore she have no property, from 
whick she can derive income without destroying; the 
property^ she is still entitled to a full share. K 
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ZIIXA OF NELLOR£. 

By Ike Pandit. 

Oa the death of a Brahmin, iem'^og a widow and two 
flOQSy she and ihey take foaaeamm of hia eatate, subject 
to her possession of Stridhana, in which case she is en- 
titled only to a half share. 

Remarks. 
This is taken from the Mitacshara, on Inh. ch. i. 
sect. vii. 2. The Chandrica ciixplains that her allotment, 
including her separate property, must be made equal to a 
full share. C. 

This opinion is generally correct, but I do not under- 
stand either the authority or the reason for restricting 
the maintenance to the amount of half a share, in case of 
the existence of Stridhana. The division (as it appears 
to me) should be made without reference to uny property 
she may hold under this titky unless it may have been ac- 
cepted by her, with consent of the parties concerned, in 
lieu of other claims; and in this case it is evident she is 
entitled to no further share in the event of division. The 
widow's claim to maintenance from her husband's estate 
is absolute, unlimited by circumstances; but then it is 
only a claim to maintenance, and it is not correct to say, 
that she is entitled to any share or division. This makes 
no alteration in her right, it is still maintenance only to 
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which she is entitled; but to this some l^al measure 
mudt be assigned, and the correct opinion seems to be, 
that it shall be the amount of a full share as received by 
the coparceners, or perhaps this may be considered as 
its maximum. This is of course applicable only where 
there are male heirs, the widow succeeding by right to 
the property on failure of such. E. 
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ZILLA OF VERDACHELLUM. 

January 4, 1808. 
Vencummy, v, Govindoo Chitty, and two Others. 

The Plaintiff's husband, deceased, and the Defendants 
were undivided brothers. The deceased having left a 
son by the Plaintiff, aged four years, she demands a share 
out of the common estate for herself, and another for her 
child. To her claim as regards herself, is opposed, 1. 
The general law of inheritance and partition. 2. Her 
conduct, to which adpltery is imputed. Under these 
circumstances, what are her rights ? 

There is no ground for the claim of separate shares 
for herself and her son. The share that is given to the 
son must maintain his mother. Though she should not 
conduct herself to the entire satisfaction of her caste peo- 
ple, still she must be subsisted out of the share allotted to 
her son, who in the mean time, is to continue under her 
care till he attain his age ; nor though she should prove 
an adulteress, can he refuse to supply her with the ne- 
cessaries of life. 

Remarks. 
The son is entitled to the share of his father, who was 
one of four brothers, (Mit. or Inh. ch. i. sect. v. 2.) and 
his mother must be maintained out of his allotment : but 
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the sovereign^ or a person selected by his authority, is the 
guardian of the widow. Brethren are not bound to 
maintain the unchaste widow of their childless brothers ; 
(Mit. or Inh. ch. ii. sect i. 7.) nor has any authority 
been found for imposing it as a civil obligation on the 
son to maintain his mother, if she be an adulteress. 

C. 



9 

Correct, as to the exclusive right aiid consequent obli- 
gation of the son. I do not think, however, and probably 
the Pandit does not intend, that the Defendants could be 
compelled to a division of the estate, until the majority 
of the child. E. 
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ZILLA OF CHINGLEPUT. 
April 23, 1806. 

One Ragava Moodely left five sons, of whom three 
dying without tsfioe, the remainii^ two left, the one a 
son, the other a son and a widowed daughter. — How is 
the estate to be divided ? 

Answer. 

It is to be divided between the two cousins. As to the 
widow, whatever her fiither gave her in his lifetisoe, with 
whatever she got from her fether-in4aw, the whole is 
hers. The parties should perform tibe. ceremonies 
(Sraadhum) for those who died without issue. 

(Signed) T. KisTNAMA Chariar. 

« 

Remarks. 
The law gives, nothing to a married daughter, where 
male issue is left. The claim of an unmarried daughter 
only is noticed. Mitacsh. on Inh. ch. i. sect. vii. 4 14« 

C. 
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ZILLA OF CHINGLEPUT. 

April 11, 1805. 
Viziaragavyengar, v. Pommalyengar, Achalyengar, 

and Others. 

The Plaintiff is a son, and the Defendants the brothers 
of Vurdyengar, deceased ; who, together with the Defen- 
dants, were the sons of a person of the same name with 
the Plaintiff; viz. Viziaragavyengar. Viziaragavyengar, 
the grandfather of the Plaintiff, had two brothers, one of 
whom adopted his nephew the Defendant Pommalyengar, 
the other his nephew Achalyengar, another of the Defen- 
dants. The Plaintiff has three younger brothers and two 
unmarried sisters : there never has been any division of 
property in the family, and the augmentations to it, by the 
individual members, have been unequal. The Plaintiff 
claiming a partition, how is it to be made in this case? 

Answer. 

Unequal gains, by the respective members of an undi- 
vided family, using for the purpose the family property, 
make no difference upon partition. It must still be equal. 

The grandfather having had two brothers, the property 
in question should be divided into three parts. The 
adopted representatives of the two brothers will take their 
respective shares. The remaining share will be divisible 
between the Plaintiff, as the son, and the remaining De- 
fendants as the brothers of Vurdyengar ; who, together 
represent Viziaragavyengar, the Plaintiff's grandfather. 
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The share of Vurdyengar, the father of the PlaintijOT, 
Inust be divided between the Plaintiff and his younger ' 
brothers, who, together with the Plaintiff, are chargeable 
with the marriage expenses of their sisters, and with their 
maintenance till marriage. 

(Signed) T. Kistnamachaijiar, Pandit. 

Remarks. 
Vijnyaneswara allots to an unmarried sister a quarter 
of a share. (Mitacsh. on Inh. ch. i. sect. vii. § 5, et seq,) 
But the Chandrica and Madhavya countenance the 
opinion, that the specified allotment intends only a suf- 
ficiency for the charges of the sister's nuptials ; and their 
authority has been very rightly followed in the one here 
delivered. 

For the authority of the first part of this answer, 
concerning equal partition, notwithstanding inequality of 
gains, see Mitstfcshara on Inh. ch. i. sect. iv. § 31. 

C. 

This is a pectiliar case ; and though the mode of divi'^ 
sion indicated by the Pandit may be liable to doubt, I 
think it, under the circumstances of the case, correct. 
Making the division among the ancestors of the parties, 
instead of the parties themselves, is faulty, wherever it 
can be avoided. But it must sometimes be done ; in this 
c6s^ it is necessary, from the circumstance of the. adoption 
of two of the uncles of the Plaintiff by his grand-uncles ; 
for, had the division been made between the uncles! and 
nephews, as in common cases, these two could not takis 

2d 
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as brothers of Vurdyengar, of which character they were 
deprived by th^ act of adoption. In order, therefore^ tri 
bring them-in, it was necessary to ascend a degree higher 
in the genealogical scale, and to make the first division 
between their natural and adoptive fathers, to whose re* 
spective shares they succeed. E. 
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BOMBAY. 

Court of Adawlut, at Broach. 
April 4, 1810. 
On the death of a man belonging to a caste, in which 
Natras are permitted, if the ageof his widow exceed not 
fifteen years, her parents possess the right of making the 
Natra, If she be more than fifteen, she is independent 
in this respect, and not under their controul; but their 
consent ought nevertheless to be obtained. The hus- 

• « 

band must have been dead a year, before the Natra can 
take place. Should it be made within the year, the 
woman must not wear matrimonial ornaments, nor go to 
her new husband's house till the expiration of this period. 
Gandharva Vivaha, or Natras^ are permitted in the Mi- 

tacshara. 

(Signed) 

Narbhuyaram, Sastree. 
WABvrnnAMy Sastree. 

Remarks. 

Gandharva marriages are briefly noticed in the Mitac^- 

hara; but no remarks have been found which identify 

thfem with NatraSy or support the positions contained ih 

his law opinion, . C, 

3 d2 
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BOMBAY. 

Broachy Court of Recorder. 

On the death of a woman's Vivaha Swami, (first hus- 
band,) having neither son nor daughteri where it is al- 
lowed by the usage of her caste to marry again, the first 
biarriage being called Vivaha, a subsequent one is 
termed Gandharva Vivaha^ and commonly called on 
this side of India, Natra; such second marriages being 
allowed only in the lowest castes, and in these with an 
exception of a son of her deceased husband by another 
woman, or of his nephew. Before a woman contracts 
one, she must restore the ornaments and apparel she re- 
ceived from her first husband to his heirs. 

(Signed) Narbhuyaram, Sastree. 

Wabuthram, Sastrec. 

Remarks. 

■ 

Such second marriages are also practised among the 
lower tribes in Hindustan proper, and the East of India; 
and called in Hindustan, Saghac. Second marriages 
even of virgin widows being forbidden in the Caliuga^ 
(See passages cited in the general note to the translation 
of Menu, i. and vi.) no such practice prevails among the 
superior castes. The refund directed by the Pandit is 
customary. C. 

(1) See Meau^ ch. III. ▼. 3f . 
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ZILLA OF VIZAGAPATAM. 

IVfarch 22, 1810. 

1 . In the case of a widow, entitled to maintenance 
only, does it depend upon her remaining in the house of 
her deceased husband ; or is she at liberty, without pre- 
judice, to reside in her father's ? 

2. How is she to be provided for? 

Amtvtr. 
A widow, residing occasionally with her parents, ac- 
cording to the custom of the country, should remain in 
general in the house of her husband, in which she is en- 
titled to be provided with a suitable allowance. Either 
a yearly sum in ready money may be givea her, or a 
portion of land that will yield one; or there may be a 
composition with her as can be agreed. 

Remarks. 
^ ' She does not lose her right of maintenance by visiting 
her own relations ; but a widow is not entirely her own 
mistress, being subject to the control of her husband's 
family, who might require her to return to live in her 
husband's house. C. 
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ZILLA OF VIZAGAPATAM. 

Questions. 

1 . May a widow, on the marriage of her daughter, 
make over her property to such daughter and her son- 
in-law ? 

2. May she assign to an elder sister, having a married 
daughter living? 

3. Should both Sunnuds above alluded to, be liable to 
be considered void^ which has the preferable right as 
heir to the widow, her daughter's husband, or her elder 
sister ? 



j^bhswer. 

1 . Any thing that is hers, she has a right to transfer. 

2. The daughter being nearer akin to her than the 
sister, she cannot assign to the latter, in excltision of the 
former. 

ft 

3* . The daughter's husband. 

(Signed) Dusky Narrain, Sastraloo. 



Remarks. 
1 . No doubt the widow may give away her own pro- 
perty, excepting land given to her by her husband, or in- 
herited from him; which she cannot dispose of, without 
consent of the next heirs. 
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2. This would amount to a restriction from giving, 
and is at variance with the answer to the preceding 
question. The approbation of her proper guardian may 
however be requisite. 

3. The daughter's husband is heir, preferably to the 
sister ; but would be postponed if the latter had a son ; 
the sister's son being first heir after the husband, in the 
case of a woman's separate property. — See in Jagannatha, 
b. 5. V. ccccxiii; a passage which is cited in Smriti-Chan- 
drica, Madhavya, and other compilations. C. 



393 APPENDIX TO 



BOMBAY. 

Of two widows, the elder one has two sons by the de- 
ceased husband, the other a daughter. The latter hav- 
ing received her share of the deceased s property, and 
dying, in whom does her share vest; in her daughter, or 
in the sons of the surviving widow t 

Ansiver. — Caret. 

Remarks. 
The share allotted ^s a provision to the widow (Mit on 
Inb. ch. i. sect. vii. § 2.) does not pass to the heirs of her 
peculiar property, (Stridhana,) but to her husband's heirs. 
This point, however, may involve some difficulty, accord- 
ing to the opinion of those who hold, that it is a mere 
allotment for maintenance, not participation as heir. 
With regard to the daughter, she, as a sister, is entitled to 
the fourth of a brother's share, for her marriasfe. Mit 
on Inh. ch. i. sect. vii. 6. C. 

A reasonable doubt may exist, how the distribution of 
the property should be made in this case. It is certain, 
I think, that the law does not intend that the share of the 

» 

widow should belong to her in absolute dominion; and it 
does not descend to hers, but to the husband's heirs. In 
this view of it, the sons of the surviving widow succeed 
to her share. But the daughter is the heir of the father, 
as well as the sons. And there is a strong text, fre- 
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quently quoted and insisted upon by jurists^ ordaining, 
that '' sons shall succeed to the father, and daughters to 
*^ the mother." The - difference exists, however, in the 
mode, rather than in the fact ; for if she succeeds to the 
brother's share, she getS; in the present instance, a 
third ; — if she takes by subduction from all the shares, a 
fourth/ E. 

My idea is, that the portion of the husband's estate, to 
which the widow (with a daughter) succeeded, was still 
substantially the husband's estate, passing to his hefrs, after 
the death of the widow, who had only a life interest in it. 

I i^ee to this, and I think that, under thacircumstances 
of the case, the two sons, according to the doctrine of the 
Mitacshara, which is most favourable to the claims of 
daughters, would be solely entitled to the property re- 
ceived as maintenance from their father's estate by the rival 

ft 

wife of their mother. According to the Mitacshara, (at 
least so I understand it,) on the death of the father, his 
estate would be divided into eighty parts ; of which, in the 
course of inheritance, each of the sons would immediately 
take nineteen, and the unmarried daughter, to effect her 
marriage, four ; being exactly one quarter of what would 
be her allotment were she male. The daughter's marriage 
being thus provided for, it appears to me that the portions 



(1) William Dorin, Esq. one of tb« Judgei of the Sudder Dewatiny Adawlut, 
of Bengal. 
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of the two widows, on ik^ respective deaths, would re^^ 
vert to the heirs at law of the husband, viz. his sons. It 
must be confessed this case presents difficulties, and I 
speak with much diffidence on the 8id>ject. S. 
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BROACH. 

Court of Adawlut. 

The widow of a man of the goldsmith caste, having 
made a will, by which she disposed of her property to a 
stranger, to the prejudice of her daughter, who neither 
subscribed nor consented to it, it is void by the Dharma 
Sastra ; and the person in whose favour it was, having 
been at the expense of her funeral, the amount should be 
reimbursed out of the estate, and the residue made over 
to the daughter. 

By the Pandit. 

Remarks. 

A woman may dispose of her own ''peculiar property, 
(Stridhanaj) but what , comes to her from her husband, 
she can only give away with the sanction of his kin ; 
with whom the controul of her conduct rests. Without 
such sanction, even the consent of the daughter, as next 
presumptive heir, would hardly suffice. 

It is equitable that the funeral expenses should be re- 
imbursed. For the person who takes the succession is 
bound to defray the obsequies. 3. Dig. p. 545. C. 
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ZILLA OF VIZAGAPATAM. 

November 19, 1805. 
A. Ramasamy, t;. Mandavilly Pariah. 

A childless widow having succeeded to the separate 
properly of her husband, who has brothers living, to what 
extent has she power to aliene it, and how ? 

Answer. — Caret. 

Remarks. 
A widow who succeeds to her husband's estate^ is re- 
stricted from aliening the immoveables^ without consent of 
his heirs, according to the Madhavya; but there does 
not appear to be any restriction on her power, as affect- 
ing moveables. C. 

The property of a widow in her husband's estate is not 
absolute* Na stri swa fantryar harite. " No wo- 
'^ man^ under any circumstances, is absolutely inde- 
" pendent.*' A woman has a right to use the property to 
a ce^in extent in charity, though, no doubt, the Court 
would restrain waste, even on this account. E. 
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MASULIPATAM, PROVINCIAL COURT. 

Mahedara Ramiah and Cuvaly Yeneanah, Appellants ; 
Oopudrafita Mallayah, ^ ^ . Respondent. 

To the Pandit. 
Atehana Dulchataloo, and Pandita Royaloo, were bro« 
thers by the same mother ; and Pandita Royaloo haying 
acquired some agraharum lands, divided them into eigh- 
teen portions, of which he gave twelve to Brahmins, re- 
serving the remaining ones for his own use. Some time 
after he died, without male issue, and his wife ascended 
the funeral pile with him, having previously divided 
the portion reserved by her husband, as follows, viz. : 
one share to the respondent Mallayah, the son of Atehana, 
the brother of her husband ; one share to each of her 
husband's sister's sons, namely, Venkiah and Ramiah, 
the Appellants^ and the remainder to Brahmins. It appears 
that Atehana and Pandita, the brothers, having divided 
the property previous to the death of Pandita, the wife 
of Pandita objected to the performance of her funeral ob- 
sequies by the Respondent Mallayah, on the ground (not 
proved) of his father having been degraded by his caste ; 
and, at her desire, her husband's sister s sons, the Appel- 
lants, performed her funeral obsequies. You will state, 
for the information of the Court, how far the widow of 
Pandita had a right, by the Hmdu law, so to dispose of 
the land left by her husband ; or whether it becomes the 
property of his nephew, the Respondent ? 
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Answer of the Pandit. 
I am of x>piaion that the wife of Paadita Royaloo had 
8u£Gicient authority to give away the land* left by her hus- 
band, and that Mallayah, the Respondent, has no right to 
oppose the gift, his father not having objected, ^ when 
Pandita divided away and distributed, at his pleasure, 
some parts, regervmg to himself the residue of what he 
had acquired. 

(Signed) V. Narsimma, Sastree. 

May 13, 1805. 

Remarks. 
It is maintained in the Madhavya, that no widow can 
give away immoveable property,' coming to her from her 
husband, without consent of the next heirs. This seems 
to be the correct doctrine. Pandita had doubtless power 
to give away his lands ; but what he did not g^ve away, 
may, and should, pass regularly in succession. C. 

« 

The widow had no right to make the gift in question. 
She had a right to use the property for charitable pur- 
poses ; but the law limits even these to what may be con^ 
distent with her circumstances and condition in life. 

• ' E. 
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ZILLA OF yiZAGAPATAM. 

AprUS, 1811. 

A Brahmin woman dying without children, an undi- 
vided brother of her husband claimed the ornaments given 
her on her marriage, as againiSt her father, who insisted 
upon his right to them. Upon reference, 

The Pandit reported it^as his opinion, that, among th^ 
three lower castes, the Stridhand of a woman, dying witb^ 
out children, or grand^children, belooge' to the relations 
of her husband, unless married in the form of Asura^ia 
which case her own parents would be entitled to it. In 
the case referred, he certified that the, ornaments in ques^^ 
tion vested in her husband's brother. 

Renutrks. 
This agrees with the Mitacsh. on Inh. cfa. ii. sect; xi. 

— ^ C. ' 

f 

The descent of women's property is in all cases go- 
verned by the form of marriage. There are eight dif- 
ferent forms, and if the rite be celebrated according to 
any of the four approved ones, (the Brahme and the rest,) 
the property goes to the husband, and husband's rela- 
tions: if according to one of the disapproved ones, (the 
Asura and the rest,) it goes to her own, commencingwith 
her parents. In either case, females are preferred to 
males, with the exception of the husband in the first in- 
stance ; at least so I understand the law, according to the 
^hool in which I have studied it. E. 
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ZILLA OF COMBACONUM. 

August 13, 1807. 

Anuntaramiar, v. Vencata Narrain. 

The Plaintiff, oa the death of his daaghter-in4aw> 
seeks to recover the jewels which she wore, partly given 
her by him, partly by her iather, the Defendant. The 
Defendant resists the action, on the ground of his having 
maintained her for six years subsequent to the death of 
her husband ; in the course of which he parted with 
them for her support.— *Qr/. If the Plaintiff be entided 
to recover ? 

Answers. 
The Plaintiff is entitled. Had the Defendant's main- 
tena];ice of' his daughter been at the instance of the 
Plaintiff, it might be otherwise. 

Remarks. 
The husband's nearest kinsman is heir to a woman'9 
separate property. Mitachsh. on Inh. ch. ii. sect. xi. 11. 
The Plaintiff would have been liable for the reasonable 
charges of his daughter-in-law's maintenance, had he 
refused or neglected to support her. C. 

I conclude that, on the death of the daughter-in-law» 
the heir to her jewels, as woman's ' peculiar property^ 
would be her husband, if living. He being dead, it 
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seems to rest between her husband's father and her own 
parents ; the former succeeding^ if the marriage were 
according to one of the four first formd noticed in the 
Mitacshara, ch. ii. sect xi. 11 ; if otherwise, the latter. 

D.O 



(1) William Dorin, Esq. one of tbe Juii^ies of the Sudder Dewaimy Adawlut, 
of Bengal. 



2f. 
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SUMMARY, 

Extracted from pAQO of the Daya Bhaga of Jimtda 

Vahana. 

The settled order of succession to the separate property 
of a woman is as follows : — 

In the case of property left by a maiden, the right de- 
volves first on the uterine brother ; or, if there be none, 
on the mother ; but if she be dead, on the father. 

It is the same in respect to property left by a betrothed 
damsel, excepting what was given by the brid^proom : 
for he has a right to whatever he gave. 

In regard to the property of a married woman, which 
was received at her marriage, her maiden daughter has 
the first claim, and next a betrothed one : but, on failure 
of both these, her married daughters who have, or are 
likely to have male issue, inherit together ; or, on failure 
of either of them, the other takes the succession. If 
there be none of either description, the barren and the 
widowed daughters have an equal right ; and, on failure 
of one, the other succeeds. Next, the right devolves in 
order on the son, the daughter's son, the son's son^ the 
great grandson in the niale line, the son of a contempo- 
rary wife, her grandson, and her great-grandson in the 
male line ; — ^with this difference, that, according to Jimu- 
ta Vahana, the right of the daughter's son follows that of 
the contemporary wife's son. 

In the next place, if the property were received at die 
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time of nuptials, celebrated in one of the five forms de* 
nominated Brahma^ &c: the order of Successors is.hus-. 
band, brother, mother, and father. But, if it were re- , 
ceived at nuptials in one of the three forms called AsurUy 
&c., the order: is mother, fiatther, brother, and husband. 

Then the husband's younger brother; after him, the 
son of the husband's ypungar brother, and the son of his 
elder brother; next, the sister's son; afterwards, the 
husband's sisfeer^s son ; then the brother's son ; after him, 
the son-in-law; next, the fother-in-law ; subsequently, 
the elder brother-in-law. In the next place, kinsmen 
allied by funeral oblations (sapindas), in the order of 
proximity; after them, kinsmen connected by family 
(saculyas) ; and, lastly, such as are allied by similar ob- 
lations of water (samonadacas). 

In the case of property given by the father, at any 
other time but the wedding, a maiden daughter succeeds 
in the first instance ; next a son ; then a daughter who 

has, and one who is likely to have, male issue; after them, 

< 

the daughter's son, the son's son, the great-grandson in 
the male line, the son of a contemporary wife, and her 
grandson and great-grandson in the male line ; next to 
these, the .barren and widowed daughters inherit to- 
gether; afterwards, the succession proceeds as before 
described, in the case of property received at nuptials, 
denominated Brahnuty &c. 

But, in the instance of property not received at a wed- 
ding, and other than such as is given by the father, the 
son and unmarried daughter inherit together; or, o 
failure of both of them, the daughters who have, or may 

2 £2 
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have, male issue; and afterwards the son's son, the 
daughter's son, the great grandson in the male line, the 
son of the contemporary wife, her grandson, and great 
grandson in the male line, are rightful claimants in 
succession. Next to these, the barren and widowed 
daughters inherit together ; and, lastly, the order is, as 
before, the same with that of property received at 

Brahma nuptials. 

Sricrishna. 
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ZILLA OF BELLARI. 

August 18, I8O7. 
Ch. Veerapah and Others, v. Goodummah. 

To the Pandit. 
It i^ referred to you to say, whether Verapah was 
capable of declaring to his wife, with effect, at the time 
of his death, that his daughter Goodummah should be 
heir to his property ? 

Answer. 
Provided no distribution of property have been previ- 
ously made by a man in his family, he may bequeath it 
as he pleases, land excepted. 

Remarks. 
This is no answer to the question put. The question 
is, whether the husband could competently declare that 
the daughter should succeed to the wife*s property? — 
Certainly ; the husband cannot so dispose of the wife's 
property ; beside which, the declaration in the case was 
useless, as the law gives the mother's property to the 
daughter. A father cannot ** bequeath as he pleases." 
He may distribute his property, but he must do it accord- 
ing to law ; and if the distribution be otherwise made, it 
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may be set aside> on the complaint of' any party con- 
cerned. How can the father in such a case be said to 
bequeath ? I should like to know how this, and similar 

terms, are expressed in the original of this paper. It 
would puzzle any one to translate them into any of the 
Indian-languages, with which I am acquainted. £• 
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MADRAS, SUDDER DEWANNY ADAWLUT. 

Questions. 
1^ Caaa Hindu dispose of his property by will? 

2. Can a Hindu of aa undivided family do so?— to 
any, and what extent ? 

3. Whether one of an undivided family, consisting of 
two only, may so dispose of half the property, leaving to 
the survivor the remaining half only ? 

Answer. 

1. He can. 

2. He can dispose of his share, though undivided. 

3. There existing only two shares in the family, either 
parcener may bequeath his share. 

It is thus ordained in Jagannatha, in the chapter 
called Daya Bhaga, and Datta pradanecam. 

(Signed) Vencatasa, Sastree. 

Remarks. 
It may be asserted with confidence, in opposition to 
Vencatasa, first, that a Hindu cannot make a will at all ; 
secondly, that, in case of family property, he can 
execute no deed that can have the effect of a will. 
Moreover, that no authority can be found, in the work to 
which he has referred, for the contrary opinion. The 
fether cannot even divide property during his lifetime, 
otherwise than as prescribed by law ; how then can he so 
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bequeath it after his death ? If it be said that he must 
bequeath according to law^ what then is the use of such 
an instrument ? It will be answered, to direct itxe con- 
duct of his children. To which I reply, True, such an 
instrument may be proper ; but it is not a will, submis- 
sion to it being optional. Vencatasa (the Pandit) did 
not undei*stand the meaning of the word used to express 
the English term will, in these questions. E.' 



CHAP. XII. 409 



PROVINCIAL COURT, MASULIPATAM. 

April 21, 1810. 

Situ Binjee Ramandoss Appellant; 
Baugheeradhi Boya - - Respondent. 

Questions to the Pandit. 
If a man should make his will, and deliver it to the 
person appointed by it to succeed to his estate, but the 
will be contrary to the disposition which the law would 
make, which takes effect, the will, or Dharma Sastra ? 

Answer. 
Be it will, or any other instrument, if contrary to 
Dharma Sastra, it cannot be held good. 

Remarks. 
Most undoubtedly it cannot. T^hat then is the will 
of a Hindu? If the distribution of property made by it 
be contrary to the provisions of the Dharma Sastra, it is 
invalid ; if in conformity with them, it is unnecessary. 

E. 
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PROVINCIAL COURT, CHITTORE. 

April 22, 1808. 

A Sudra left two wives, with one son by the first, and 
three sons and two daughters by the second ; of whom a 
son and a daughter remained unmarried at his death. By 
a will that he left, he directed that, after certain deduc- 
tions specified by him? his estate should be divided 
equally among his four sons. The will accompanies, re- 
ferred to the Pandit for his opinion. 

Examining the will by the various authorities on the 
subject of division of property, the first thing observable, 
is the promise mentioned in it of a thousand pagodas in 
jewels to the first wife, on taking a second, upon the al- 
leged incapacity of the first to fulfil the conjugal rite, 
though it be admitted that she had borne the testator a 
son. If wealthy, he should have given her on the occa- 
sion a third of what he possessed ; and at all events his 
obligation to maintain her continued. Supposing her 
not to have received any Stridhana, or portion from her 
husband, or father-in-law, she was entitled to so much as 
might be expended in the second marriage. Where 
there, has been a Stridhanaj it should be deducted, and 
the difference given. 

(1) Vid. pott, p. 423. 



CHAP. XII; 411 

The will furtbeir directs that a hundred pagodas should 
be allowied for. the marriage of his youngest son, a bun* 
dred for his education, and another hundred for his live- 
lihbod ; besides the jewels worn by him, his shawls, and 
best clothes, with the silver and brass vessels, cot, chest, 
&c; and furniture. It being agreeable to Sastra that, 
when brothers divide, the marriage of an unmarried one 
should. be provided for out of the common stock, bsl al- 
lowance on this account is proper; but, as the younger 
son is to share the residue of the paternal property 
equally with his brothers, the deduction of two hundred 
pagodas for his education and livelihood is objectionable. 
And, as the allowance grantable from the common estate 
of one-twentieth extra for the eldest son, a fortieth for the 
middle one, and an eightieth for the youngest, is abro- 
gated in the Call yug^ his making a deduction of jewels, 
&c. in favour of his youngest, without Any correspondent 
gift to his eldest and middle one, is enticely contrary to 

Sastra. 

The will goes on to give to the unmarried daughter the 
jewels worn by her, with a hundred pagodas for her mar- 
riage, and another hundred for more jewels. The appro- 
priation of the jewels worn by h» is right, I'here being 
four sons, and one unmarried daughter, her proportion 
of the estate is a twentieth part. If therefore the two 
hundred pagodas, bequeathed for hsf wedding and future 
ornaments, do not exceed a twentieth^) of the property 
left, the bequest is good ; oAerwise, not. 

(1) There may be authority for this j but onc-lbird from each share is the 
preferable law. 
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As to the bequest of their jewels and clothes to his wives 
and daughters-in-law, it is good only for those that have 
been commonly worn by them, not for any others. If 
among the latter there is any great difference among . 
them in point of value, thiere should be an'apportionment. 

As in the Saraswati Velasa, in which the customs of 
the different casts iare declared, Patni bhaga, or parts by 
wives, is distinctly stated as the law of the Soodra; the 
will in question having substituted Putra bhaga^ or parts 
by sons, being the will of a Sudra, is in this respect 
exceptionable. Q) 

The appropriating the dulvar garden at Corgiveram to 
charity, and declaring it not to be saleable or mortgage- 
able, v^ith a direction that,^ after the expenses attending it 
shall have been paid, the residue of the profits should be 
given to the church; this is consonant to Sastra.. All 
parties should take care that the repairs are done, and 
that the charity be supported. 

(Signed) 
Alega SiNGARA Chary, Pandit. 

Remarks. 
' Mr. Colebrooke's carent. 

This is, an excellent opinion, as are most of Singara 
Chary's. One or two points may be disputable, but the 
whole evinces consideration, knowledge, and judgment. 
With respect to the latter, however, I must make an excep- 

(1) Vid. ante, p. 285. 
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tion to the last paragraph but one, ^' as in the Saraswati ' 
" Velasah," &c. It is true that Fatni bhagUy division by 
wives, exists, and is allowable among Sudras; but the 
authority quoted does not intend that it is ^^ essential" to 
them. If it hac( been proved that Patni-bhaga had cus- 
tomarily existed in the ciwfo (tribe) to which the parties 
concerned in the suit belong, it should b6 admitted ; if 
not, the general law must in all cases be preserved : it 
was a mistake, therefore, in the Pandit to question the will 
for not following the division by Patni-bhaga. Why in- 
deed he refers to the Saraswati Velasa at all may be asked, 
considering that the Mitacshara and Madhavya are of 

« 

much higher authority, In the country where, the court to 
which he belongs is established, and that these do not 
even recognize the Patni-bhaga. 

In another ^oint of view, this opinion is very satisfac- 
tory ; I mean, as regards the competency of a Hindu to 
make a will. Alaga Singara's authority must be admitted 
to be good, if the opinions in all the cases referred by 
the Provincial Court at Chittore (by far the most correct 
of any in these papers) be his. And it is evident that he 
does not acknowledge validity in any bill, but as it agrees 
with the distributions of the Sastras ; which, no doubt, ^s 
the correct result in law. What then becomes of the 
legality of admitting them to probate, in the manner 
practised in the several Supreme Courts ; a course .that 
has always appeared to me incongruous ? £. 
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ZILLA OF CHINGLEPUT. 

July 9, 1603. 

A man having, for a leng;th of years, fostered and 
nudntained a boy, not liis son, on hia death-bed directed 
half of his estate to be given to his son, a quarter part to 
his brother-in-law, and a quarter part to him whom he had 
so bred up : but the gift was not in writing. It is proved 
however, by two witnesses. Is it good by the Sastra, 
or not ? 



If one having maintained another for a long time, 
should be indined to give him and his brotl^r<4n-law a 
moiety, of his property, giving the otI)er moiety to his son, 
he should do it in the presence of his relations, and of 
some of the people of the village where the land, if 
any, lies. Should hs death be too sudden to admit 
•f their attending, provided he. had declared his intent, 
and poured water into his hands in die presence of his 
wife and scm, and of the people about him, it should be 
equivalent to ite being committed to writing. And 
though even this formality should not be observed, it wiN 
be good in law for money, though not in regard to land. 

(Signed) T, Kistnama Chart. 
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Remarks. 

This is gift in contemplation of death, subject to the 
general rules regarding gift. See Mit. on Inh. ch. i. 
sect i. ^. 31, as to the form. C. 

The whole formality must be completed with regard to 
landy and possession must be given, or the act is invalid. 
But what has such a conveyance to do with a will ? With 
the consent of his sons, and wife, and the knowledge of 
his nearest of kin, a man may make a distribution of his 
property according to the rules laid down by the law in 
such cases ; and such distribution will.be good, whether 

made on his death-bed, or at any other, time, and whether 

» 

confirmed by writing, or not. But how does sucb an act 
resemble a will ? B. 
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ZILLA OF VIZAGAPATAM. 

If a man in the Cshatrya tribe shall have disposed of his 
estate to a near relation, by means of an instrument pur- 
porting to be a will, leaving a childless widow, and a 
childless stepmother, surviving him, will it be repugnant 
to the Hindu Shaster to give effect to it ? 

(Signed) George Paske, Judge. 

Answer. 
A Cshatrya having neither son, grandson, or nephew, 
may dispose of his estate as he thinks proper, subject to 
the obligation of him, in whose favour he does so, to sup- 
port the females of the family, so long as they conduct 
themselves properly, they having no other means of main- 
tenance. 

(Signed) Dusky Narrain, Sastraloo. 

Remarks. 
The wife succeeds of right in this case. Dusky Narrain 
supports the common opinion of the wife being entided to 
maintenance only. This is not law, as I have already 
shewn. This instance is almost the only one in which I 
have had occasion to differ with this Pandit. E. 

The first part of this is conformable to the law of gifts, 
to which wills must be assimilated ; not being otherwise 
known to the Hindu law. The maintaining the females 
is a moral, rather than civil, obligation in the legatee. C. 
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Where a native of Bengal, of the name of Juggul Kishn, 
hadu by will, divided his property between his wife and 
mmy making them his executor and executrix; and the 
Pandits, to whom it was referred, both as to. the compe*- 
tency of the disposition, and the right vested by it in the 
widow, had reported in favour of its validity, and that the 
widow's power over the moveable portion of it was abso- 
lute ;^-the case and opinions, having been submitted to 
Mr. Sutherland, of Bengal, produced from him the fol" 
lowing 

Remarks. 

With respect to the instrument submitted to the Pan- 
dits, I regard it as wholly valid, provided no part of the 
property conferred by it on the widow were real ances- 
tral property. Such property, by the law as received in 
Bengal, Juggul Kishn could not aliene from his son with- 
out his assent; and it would not therefore pass to the 
widow by his will. The widow would have absolute 
power only over the moveable property she might acquire 
under it, but not over the real. A^ woman is independent 
with respect to her immoveable Stridhana^ other than 
that derived from her husband. 

The doctrine of the Mitacshara, and other authorities 
of the same school, is mostly at variance with that of the 
Bengal. In conformity with such doctrines, I am in- 
cluced to believe, that the instrument in question would 

2 F 
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pass no real property of whatever description to the 
widow ; it not being, according to them, competent to the 
husband to make such a gift to her^ without the a3sent of 
his sons ; which, from all that appears, was not in ihis 
case obtained. 

It may be observed that, in the proper chapter, the 
Mitacshara is wholly silent on the subject of the power 
of women to alienate their peculiar proper^ ; though ex- 
plicit in disavowing all authority in the husband, 8cjo. to 
appropriate the same. A text of Vishnu is cited in the 
commencement of the work on inheritance^ to shew th^t 
property is not by birth alone ; from whjch text it appears, 
that, with the exceptions of immoveable property, on the 
death of the husband, the wife may dispose, as she pleases^ 
of his affectionate gift. Q) & 

(1) See Mit. on Inh, ch. I. sect i. fO. 
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I 

Answers to the annexed Questions, by Mr. Colebrooke. — 
(See Letter dated Calcutta, May 18, 1812.ante,p. 134.) 

Quest. 1st, Can a Hindu dispose of his property by 

After much coQsideratipn of the qyestion, when agitated 
aom^ years ago, it was here settle^, that a will, (though 
this di^osai of property be unknown to the Hindu law, 
as wap remaik^d by Sir William Jones,) must neverthe- 
lew be hql(J v^id in the c«se of a Hindu • being in feet « 
gift made in contemplation of death, which the Hindu 
law, if it do not directly sanctiop, contains at least nothing 
to prohibit* Considering it then as a gift to take effect 
at a future time^ determinable by a certaiu event, (decease 
oi the girer,) I apprehend it must be governed and con- 
froUfid by the general rules regarding gift. 

2di. Can a Hindu of aiai undivided family do so, find to 
what extent? 

According to the authorities of Hindu law which pre- 
ykil in Bengal, a member of an undiYided family may give 
away, or otherwise aliene property, to the extent of his 
Oiwn share of the joint wealth : knd I conceive his disposal 
of his property by will would be here maintained, i. e. 
within the limits of that province, in conformity with 
Jumita Vahana's doctrine, that the gift or other alienation, 
by an unseparated coheir, may be an immoral act, but is 
fot an invalid one. (Daya Bhaga, ch. ii. §. 28. Jagan- 
nadka's Digest, vol. i. p. 455. — vol. ii, )03 and 104. 8vo. 

2f2 
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ed.) It would be otherwise in the rest of the provinces. 
The writers of the Tirhoot school contend, that the gift is 
void : and the reasoning, by which they support this posi- 
tion, is perhaps carried too far, as it extends to the an- 
nulment of an improvident gift by a single owner. ' The 
same may be said of the Benares school. 

The authorities which prevail in the Peninsula, or South 
of India, are nearly as explicit. The Smriti Chandrica 
declares, that restitution of an unfit gift, {adeya^ as well as 
of a void donation, (adatta) shall be enforced by the 
sovereign authority, because the property is not trans- 
ferred, nor a new right vested, since the donation is ineflfec- 
tual when avoid gift is made and accepted. An author 
of eminence in the Benares school (which follows the 
authority of Vijnyaneswara's Mitacshara) cites this pas- 
sage, and apparently acquiesces in the doctrine, remark- 
ing, that " a man's own acquisitions may be aliened by 
'^ him, even without the consent of unseparated brethren.'* 
(Such acquisitions, it is to be observed, are the acquirer s 
separate property, and stand therefore upon differentr 
grounds.) 

Neither this author, nor any other of the same school, 
so far as 1 can find, take the distinction which those of 
the Bengal school assume, between gifts exceeding, or not 
exceeding the giver's own share; and between void dona- 
tions, and unfit gifts. Lawyers of Bengal hold, that an 
unfit gift, (adeycL) to which class this of undivided property 
belongs, is immoral, and even punishable, but not void, 
nor voidable : while one of the other class, termed void 
donation, (adatta^) is null, and also punishable. The Mitac* 
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shara of Vijnyaneswara mak€S no such . distinction nor 
excepticH), though the author explains unfit gifU as com- 
.prising, 1st. Such as are not fit to be given for want of 
proprietary right ; and, 2dly. Such as may not be given by 
.reason of an express prohibition. I am entirely at a loss 
.to conceive on what grounds Jagannatha asserts in 
Jtm Digest, (vol.. ii. p. 105.) that his. mode of recon- 
ciling the . discordant opinions of authors, by maintain- 
ing the coheir's alienation of joint property to the ex- 
tent of his own share of it, is consistent with the opinion 
of Vijnyaneswara. The alienation of joint property is 
comprehended in this author's class of ^i/2f^ unfits because 
they are prohibited : . and the only distinction that seems 
fairly dediicible from his doctrine is, that gifts unfit by 
reason of the want of proprietary right, are necessarily 
null and void ; but that gifts unfit, because they are pro- 
hibited by general rules, may be valid under the exceptions 
which the law allows : such as distress, necessary support 
of the family, and pious purposes arising from indispensa- 
ble duties. (Mit. on Inh. ch. i. sect. i. § 29.) 

It may be objected to Vijnyaneswara, and the Smriti 
Chandrica, that the texts, which prohibit gifts of any por- 
tion of joint property, or of the whole of a man's sole 
property, thereby distressing his family, equally forbid 
sale and mortgage of it: so that these also would be 
void, although a valuable consideration have been paid 
and received. Injury and injustice may, however, be pre- 
vented, by holding him and his property answerable for 
the repayment of the money or valuable consideration 
received by him: and equity perhaps would award parti- 
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tion, for the purpose of enforcing paymeBt from his share, 
thus rendered a separate one. Q) But, in the case of a gra- 
tuitous alienation, there are not the same difficvdties : and I 
apprehend, that, under the Hindu law, al ireceiTed among 
those with whom the Mitacsfaara and Smriti Chandrica 
are the chief authorities, it must be held that the disposal 
by will (considered as gift) of an undivided share of joint 
property, is not valid ; nor of any part of it, unless for 
pious purposes, or other uses incumbent oii the testator to 
provide for, and falling within the exception which tlie law 
makes to the general prohibition. 

Accompanying, is a collection of passaged from Wftlers 
of dl the different schools relating to this point- 

(1) Vid.atite,p.283. 
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Extract vf n letter from Henry Cokbrooke^ Esq, to Sir 
Thomas Strange^ dated Calcutta^ Mat/ 25, 1812. 

When writing a few days ago, I stated that I thought 
E Hiodu's will amd testament jnust be governed and con- 
trolled by the general rides respecting gifts. It will hold 
gtH)A, I think, for the same tbin^ for which a gift made 
in his lifetisie would do so, and no otherwise. I should 
have added, however, that his legacies to his family must 
be controlled by the rules regarding partition made in his 
lifetime by hiici, w father of the family. The principle I 
would lay down, is, that a man cannot confer on a stranger, 
er his aum kin, hf mil, (iJokich I consider to be a donation 
in contemplation of decease,) what he could not bestow by 
deed of gift, or partition xf patrimony. The utmost that 
can be said, is, that he may do that by testament, which he 
could have done by partition, or donation between living 
persons. This is allowing all the force that can be given 
to a will, by taking it as a gift, in regard to what the tes- 
tator has power to give ; and, as a partition of inheritance, 
in regard to what he can distribute, but not give away. 

The Pandit, who set about reforming a will to make it 
square with the law, in the case before the Court of the 
Centre Subah,(^) seems to have viewed the testament ex- 
clusively as a deed of partition of herit^e. 

Upon the principle which I have stated, a Hindu in 
Bengal may leave by will all his own acquisitions: but 

(1) Ante, p. 410.' 
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would be restricted, if he have sons, from distributing an- 
cestral property according to his mere pleasure. In pro- 
vinces, in which the authority of the Mitacshaia prevails^ 
a Hindu is restrained from giving away immoveables, and 
from making any other partition of his possessions among 
his male descendants, but such as the law has sanctioned. 
Consequendy, he would be withheld from distributing 
immoveables in a mode unauthorized by the law, but may 
bestow moveables, of which the law permits him to make 
gifrs on motives of natural affection : not, however, to the 
extent of his whole property. 

In short, if there be no sons, or male descendants, and 
the property be not shared by a co-heir, the whole of his 
possessions, being his separate and distinct property, may 
be disposed of by will, as he pleases. If he have a c^ 
parcener, he cannot give away his entire share of the 
joint property ; nor the whole of his possessions, if he 
have sons. 
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Extract of a Letter from Henry CdUbrooke^ 'Esq. to Sir 
nomas Strange^ dated Calcutta, July 22^ 1812. 

Upon reference to adjudged cases, and upon considera^ 
tion of the inferences to be drawn from .them,. and the 
principles held to have been settled by these judgments, 
I find occasion to correct thatpart of my letter on the sub- 
ject of wills by Hindus, in which I said that a Hindu in 
Bengal may leave by will all his own acquisitions ; but is 
restricted from distributing ancestral property among 
his children, according to his mere pleasure. 

It is true, that if he make a formal partition of heritage, 
he is subject to restrictions ; and no express decision has 
weakened the strict rule of law on this point. But a 
deed of gift, by which the ancestral property was un- 
equally distributed, (or was given to one son with a very 
inferior provision for the rest,) has been held valid by a 
solemn decision of the former Court of Sudder Dewanny 
Adawlut ; and I understand that, in numerous instances, 
wills of Hindus, disposing of the ancestral as well as 
acquired property, according to the testator's pleasure, 
have been allowed by the Supreme Court. 

It appears to me an inconsistency, that a man may do 
that by gift or will which he may not do by a formal par- 
tition ; and the Hindu legislators might have saved them- 
selves the trouble of providing rules to regulate a father's 
distribution, if the whole may be evaded by the easy ex- 
pedient of calling the distribution a gift, instead of a par- 
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tition. But since the point is here a settled one, what I 
said on the subject may require modification. A Hindu 
in Bengal may lea^e by will, or bestow by deed of 
gift, his possessions^ whether inherited- or acquired ; 
and the gift or the legacy, whether to a son or to a 
stratiger, will bold, however reprekensiUe ft may be, as 
% bitoach of ati ii^&otion and pr^tept 
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Mixtractof a Letter from Henry X^ol^brookt, Esq. to Sir 
Thomas l^range^ dated Cdlcattay Dec. 3, 1812. 

In respect to t, Hitidu'^ will, I have, ^ux^orditkg to my 
"prcmnse, ex^ttAAtA Ae Smriti ChandricA, with the vt^tt 
of fbinishing toy fuHh^r ittfonDHtioti it tnight (^oDfteiii on 
the do<;ti4nel^ of Hindti hiw, "which ti^n bfe brought \o btM 
on the ca^e in qnestioti. 

\ find tnnch diffictilty, ttd^mting to the p08iti<^ tbtiiii^ 
tained in that woric, to admit atiiy powet* in «i joint o#her 
to give aW«iy his propeir shate, yet titisepbmted, of th* 
common ptbpferty, whettiet by will, or by gift ib his Hfe^ 

time, withotrt thfe Consent of hi^' tiftdivided btetfareh. 
The antibot of the Sti^fi Ch^drteA, ^bkfng of >Mttimon 
property, of which ia gift is Ibtbidden by th« laf#^ ob6ervei», 
that this regards common Ways^ «nd other thibgD tism^ 
men to many ; but property belonging to an undivided 
family (he says) may, in certain circumstances, be given 
away, since the consent of all parties concerned may be 
easily had in this instance, though not so in the case of a 
public way, common to great numbers. It is afterwards 
observed, that an owner may give away his own acquisi- 
tions, without the consent of his undivided brethren, but 
not so joint hereditary property. The author, however, 
goes still further in regard to immoveables ; restricting a 
sole owner from selling, pledging, or giving away, with- 
out consent of kindred, immoveable property acquired by 
himself f unless it exceed the necessary subsistence of the 
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family, ^r unless the wants of thefamily, or other distress, 
require it to He pairted with- 

. This last restriction naturally suggests the doubt, whe- 
ther the prohibition in this, or in the former case, is to be 
taken as invalidating the act of an owner, who shall per- 
sist in disposing of hi3 property against the injunctions of 
the law. But . no hint of such a distinction (which is to 

.be found in the writings of the Bengal school, between 
gifts valid, though forbidden, and gifts either void or 

voidable) is contained in the Smriti Chandrica. The 
author^ on the contrary, maintains, that forbidden. dona- 
tions shall be set aside by the sovereign authority ; . and 
\i seems more consonant to his doctrine to say, that &e 
.owner's disposal of his ^hare of undivided hereditary pro- 
perty, without assent of partners, is voidable. 

I intended to have completed a similar examination of 
the Madhavya, with reference to the same point; but 
the book is not just now at hand* 
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Ustract of a letter from Henry Cokbrooke^ Esq. to Sir 
Thomas Strange^ dated Calcutta , Dec. 26^ 1812. 

I have examined the Madhavya since I wrote to 
you ; and find nearly the same opinions as in the Smriti 
Chandrica^ more concisely expressed ; but with a restric- 
tion of some importance. Madhaveya observes, in regard 
to moveables, that property, which a man himself ac- 
quired, may be aliened by him, without the assent of his* 
brethren, with whom he has made no partition of wealth ; 
but not so in regard to immoveables ; adding the remark, 
tiliat property inherited from ancestors may be given away 
by the chief brother, with the assent of the rest. He- 
appeairs to consider all the passages cited by him in this 
place, as relating to immoveable property ; and it may 
therefore be questioned, whether he contemplated any 
restraint on a joint proprietor from giving away move- 
ables, not exceeding his own share of undivided wealth. 

The subject is certainly one of considerable difficulty ; 
and I have all along felt much at a loss to give a decided 
opinion on the question of a Hindu's will, under the law^ 
as it prevails in your part of India. 



T 
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BENGAL.— ZILLAH BAKUR GUNJ. 

Chundra Mala — A . . • ) ^ 
Ubhy^B i ^«**"*- 

Ram Priya— D ) ^ 

^ , «^ ^\ Respondents. 

Davghter of Oopuma — C ) 

Lokhee Priya, a woman oC the Hindu persuasicMi, and 
a widowy had four daughterly. A, B, C^ and Pran 
Priya deoaa^ed ; in favouF of whom she executed a deed 
of gift, hy which she asaignied a share in a 2^einuidaiy 
to thoae piersonay to be equally divided acnongat them, in- 
serting, however, in the deed the following provision: 
^* That, during her life, she should make the collections of 
^' revenv^ as before, through her agent, but that, after her 
'^ death) her four daughtero, with their husbands, should 
'^ be fully in possession of their several allotted shares.'' 
Duriog the U&time of Lnkhee Priya, her daughter C 
diedy leaving a husband, and a daughter, I>, who claims 
Ihe share of h^ mother. The Pandits of the Sudder 
Dewanny Adawlut were required to state whether, under 
these circumstances, such claim is valid, according to the 
Hindu law. 

The substance of the answer of the Pandits was as 
follows : That, supposing the deed of gift to have con- 
tained a restriction, (niyama,) that the donees should have 
no property in the gift (i. e. be incompetent to give or sell 
it) till after the death of the donor, and that it had been 
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^eouted, without the sancticm 9i her (the ^kmor's) gQ^r- 
diaos, (a gift so made being ipvalid^) no right in Q, who 
died before the donor her mother, to the ahare. f^^sign^d 
to her in thq deed^ was established ; and, conseq^^eifitly,^ 
Afortioriy nqne existed vdl h^i? dai^hter D« Tha^tl th^ 
right in the share in question r^erted to the donor* 



Authorities cited. 

From the Sudhitatwa, a text o| Nareda oited in the 
Daya Bhaga and other books, and a text of Catyayana. 

The first shewing that a gift involving a condition, ia^ 
not validj till the accompUshm^ of auoh condition. 

The second shewing the dependency of a ehildlesa 
widow on the ^^ Swatantr^s^^ or V^ gua^dtans^ of her 
husband s family. 

The third shewing that the gif^ or other HtU^iation o£ 
l^jid, &c. made by a widow^ (^watantra,) wilhout dto 
leave of the Skvaiantra^^ is i^ot v^id* 

In illustration of, and resulting, i^om the ab^ye 4ffpo9i^ 
tion of the law, (Vyavastha,) the Pai:^ita m^ «}iq ftjji^w- 
ing explanation, and declared the subjoined points of 
Hindu law. 

No right of D, under the ciroumstanees of liie case, 
would have existed, aUowiog thalLuldiM Priya had ob- 
tained the leave of her guardian^^ to disp/QS($! qC Ac pro- 
perty as expressed in the deed. 

The meB«i(» of such leave was only made, to shew the 
aecefisi^ fov Lt, in order to give validity to such an act of 
th^ widow Lukhee; and consequently the validity or 
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Otherwise of the gift made in ikvoor of the three donees; 
who had survived the donor, depended on the circum- 
stance of Ibe donor's having, or not having, obtained the 
leave of the persons alluded to. The Pandits, it was to 
be observed, did not from the deed (written in the Beo- 

gallee language) understand it to contain any thing esta - 

« 

blishing the right of the husbands, as joint donees wit i 
their wives, the daughters of the donor : which might be 
inferred from the statement of the case. The points of 
Hindu law declared by the Pundits were these : — 

Whatever act affecting his property a Hindu was compe- 
tent to perform^ his widaw^ on whom suck property by the 
operation of the law may have devolved, with the sanction of 
her guardians, may execute. In Bengal, according to the 
law as there received, a Hindu may aliene, by gift or 
otherwise during his life, to whomsoever he pleases, land, 
and other property, without reference to the manner in 
which the same may have been acquired.Q) Should he 
give away, or otherwise aliene patrimonial land, without 
die concurrence of his sons, in a manner other than that 
in which it would have devolved by law, such gift, or 

(1) This if the tenoor of my MS. oontainiag the result of the confemice whidi 
I had with the Pandits of the Sadder Dewanny. I well recollect more 
than once minutely esplaiaing to them what I had written, and their ad- 
mitting that 1 had correctly stated their opinion. It appears, howerer* 
that an tnadfertenoe on their part, or a mistake on mine, was here com- 
mitted. By the doctrine of the Daya Bhaga, (which is the groondwoik 
of the Hindu law of inheritance* as receiTed in Bengal,) it is moat dear, 
that a man may not aliene his real anoestxal estate without the consent of 
his sons, &c. And this indeed have the same Pandits, on other occasions, 
adopted as their opinion. There is no part of the Daya Bhaga so unsatis- 
factory, as that where the author attempts to prore the ahsoiute right of 
aliening self«aoquiied real property ; and it may be obsenred, that the^ 
argument used would be equally good, to establish the Talidity of the. 
Unaifor of the same property ancestral. S. 
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alienation is valid, although morally wrong, and the per- 
son in question is guilty of an immoral act thereby. 

By the doctrine of the Benares school, and that cur- 
rent in the tract of country designated Mithila, a 
Hindu may only give away moveable property, however 
obtained. Whatever a Hindu, according to his pleasure, 
is competent to give, whilst living, he may assign in the 
same manner by a will, {mmbit patra^ or deed of gift, to 
take effect after his death. A power, however, of revoking 
such will, or post-obit gift, always exists ; and such a gift 
or legacy lapses, by the previous death of the donee, or 
legatee ; or, in other words, reverts to the surviving tes- 
tator, or donor : a difference however prevails, with regard 
to the act of the husband, and that of the wife, on whom 
by operation of the law his estate has devolved. He, in 
his lifetime (in Bengal) might have given away his real 
estate in any manner, against the consent of his sons, or 
the heirs, on whom it would devolve by operation of the 
law ; being guilty only thereby of an immoral act. 

The wife, on the contrary, on whom her husband's 
estate has so devolved, must, in the case of her wishing 
to give away any of such estate, in a manner other than 
that in which it would devolve by operation of law, not 
only obtain the sanction of her legal guardians ^ but also 
that of the next heirs; or those whose eventual right would 
be affected by such gift. It is to be observed that, in the 

r 

case in question, the donees are the next, and presumptive 
heirs to the donor ; and the object of the gift appears to 
have been th^t of obviating any contingent disqualifica- 
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tioD to right by inheritance, or the operation of the law ; 
as, for instancie, if either of the daughters should prove 
barren, and become a childless widow, in which case 
such daughter, though not an heir, would take, in virtue 
of the deed of gift, an equal share with her sisters, tlie 
whole having tacitly given their assent to their mother's 
executing a deed, by which a right in the estate might 
possibly be established in one, not competent to inherit 
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Ishaun Chund Roy, ' . . . Appellant. 

V. 

Ishwar Chund Roy, . • . Respondent. 

Appellant is the uncle of Respondent, tl^e pres^cit Ra- 
ja of Nudd^a ; and claims from him one*fourth of thptt 
Zemindary, upon the ground of his being one of the fovir 
so^ of Raja Kishun Chund, (the grandfather of Re- 
spondent,) and therefore entitled to one-fourth of his landfsd 
property, agreeably to the Hindu law. It appears that 
Raja Kishun Chund bequeathed by two wills (the one 
in the Bengallee, the other in the Persian language) the 
whole of the Zemindary to his eldest son Seebchund, 
who accordingly succeeded to the Zemindary, and ob- 
tained a Dewanny Sunnud from government. Raja 
Seebchund also bequeathed the whole of the Zemindary 
by will to his eldest son Ishwar Chund, the Respondent. 
The authenticity of the above wills is established j and a 
majority of the Pandits referred to have declared them 
valid, according to the Hindu law. It further appears, 
from the genealogical table of the family, delivered in by 
the Canongoes, that the Zemindary of Nuddea has never 
been divided; aiid by the 137th article of the Regula- 
tions, it is directed that, in cases of succession to Zemin- 
daries, the judge do ascertain whether they have been 
regulated by any general usage, of the Pergunnah where 
the disputed land is situated, or by any particulv usag^e 

2g2 
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of the family suing ; and do consider in his decision the 
weight due to the evidence on this head. It appears 
therefore that the Appellant's claim is contrary both to 
law, and the usage of the Zemindary. 

The Appellant, however, is entitled to a maintenance ; 
and the judge has awarded to him the further sum of 
S*. R*. 250 per month, to be paid from the Zemindary, 
in addition to the sum of 250 R*. before received by him ; 
upon the ground that the former sum was inadequate to 
his situation and circumstances. 

(Signed) 6. H. Barlow, 

Examiner and Reporter to the Sudder Dewanmf Adavolut. 
Feb. 23, 1792. 
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Answer of the Pandit of the Court of the Recorder 

of Bombay, 
Upon a reference to him' as to the competency of a Hindu 
to dispose of his property by will, considering him 
firsts as a member of an undivided family, and next 
as divided. Communicated by Sir John Newbolt, 
acting as Recorder. 

I 

, There is no mention of wills in our Shaster : therefore 
they ought not to be made. If it be said that it is lawful 
for a father to divide his property during the life, that is 
true ; but then it must be done agreeably to the Shaster; 
he cannot divide it according to his pleasure ; and if he 
does, his partition will be liable to be corrected ; so that 
the Shaster is the only rule. An undivided family hav- 
ing no power individually, but collectively only, no 
member can, without the concurrence of all, (express or 
implied,) dispose of any thing. Where a division has 
taken place, and the family of the individual is sufficiently 

r 

provided for, an alienation is competent, but not even 
then of the immoveable property. The deceased mem- 
ber of an undivided family leaving no son, his share of 
the joint property does not descend to his widow, but 
survives to the brothers, or other co-heirs. Thus I have 
written what is the practice of this country. 

(Signed) B a p o o , Pandit of the Recorders Court. 
4th Madhov) of the dark fortnight, 
1734, of Salivqhan. 



438 APPENDIX TO 



FROM THE PANDIT OF THE COURT AT 

TELLICHERRY. 

1 . Can a Hindu dispose of his property by will f 
According to the text of Nareda, the father is not at 

liberty to dispose of his property except in due proportion 
to all his sons, and according to the Shasters ; nor does 
the Shaster authorize a person to dispose of his property 
at discretion. 

2. Can a Hindu, of an undivided family, do so to any 
and what extent ? 

According to the text of Yajnyawalcya, the fkther 
has control oyer pearls, corals, and such like valuables ; 
immoveable property appertains to the issue of the family ; 
the father and grandfather have no control thereupon. 
The father may, however, bestow clothes and ornaments at 
pleasure ; and the receiving and using the dame is war- 
ranted. The receiving and using immovelible property 
from the father, will not be held valid. Although the 
father himself should have acquired property, in addition 
to the ancient immoveable property, as also bondsmen, 
he is not at liberty to dispose of the same by sale or gift, 
without the consent of the family. Such is the ordi- 
nance of the Shaster. A member of an undivided family, 
may, however, dispose of a trifle out of the moveable 
property,* as before observed • 
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3. Can one of an undivided family, consisting of two 
only, so dispose of half of the property, leaving his 
, coparcener's moiety undisturbed ? 

It is stated in the text of Nareda, that it is necessary a 
division should be previously made, with the concurrence 
of all the members ; wherefore the disposing, to the extent 
of one's share at discretion, is not legal. 
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Extract of a Letter from Sir Thomas Strange to H. Cole- 
brookey Esq. dated October ^ 12, 1812. 

With regard to the question about wills, it came before 
us in an equity suit, in which an annuitant called upon 
the Defendant, an executor, to make good to him a pro- 
vision left him by the will of the Defendant's testator, 
the parties being Hindus. The Defendant was nephew 
to the deceased, who had taken upon himself to dispose 
ad arbitrium of a very large undivided estate, consisting 
of property of every description. We thought, and held 
it doubtful, whether a Hindu could make a will at all ; 
and, at all events, it seemed to us, that he could not so 
dispose of undivided property. The bill was therefore 
dismissed, theCourtnot havingperhaps sufficiently coasi- 
dered whether he might not do so, to the extent of his own 
share, especially so far as acquired by himself ; assuming, 
for the sake of argument, the competency of this mode of 
alienation. Our decision was recent, when I took the li- 
berty of troubling you with questions on the subject ; and 
the property being more than considerable enough to 
bear extended litigation, we have since directed the cause 
to be reheard, that these important points, hitherto afloat 
with us, may be solemnly settled. It will be reheard in 
the first term of next year. It gives me great satisfaction, 
in the mean time, to see that you were to be good enough 
to look into the authorities prevalent wit^j us, expressly 
for the purpose of enabling you to tell me what the law 
upon the subject is in this part of India, without regard 
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to the decisions of the Sudder Dewanny Adawlut, or the 
Supreme Court at Bengal, founded, as they must be pre- 
sumed to be, upon doctrines that may not have been 
adopted to the Southward. Lord Mansfield once, in the 
case of a void will, took occasion to observe that the 
Statutes of Distributions (as they are called) had made an 
exceeding good will for every man. The observation is, 
I think, applicable to the Hindu, with whom the law of 
inheritance seems to me to be well and equitably settled ; 
and, supposing the point to be one of a merely speculative 
nature, I would rather have property allowed to descend 
among them, according to their ancient canons, than leave 
it to every man to prescribe for himself a new law of suc- 
cession. One thing I observe in all the wills made by 
Hindus of Madras, that a great proportion of the property 
is bequeathed to superstitious uses ; the proportion is 
commonly in the ratio of the iniquity with which it has 
been acquired, or of the sensuality or dorruption to which 
it has been devoted. Sic hi nan ipsis mellificant. I would 
rather see it distributed in their families, &c. &c. 
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PROVINCIAL COURT, CHITTORE. 

t 

June 21, 1811. 

On an engagement in writings to pay a sum of money, 
tke Defendant admitted tlie writing, but rdbsed to pay, 
alleging that he gave it for an appointment to the sitoaticHi 
of SheristadoTy and for no other consideration. The 
PkmtifF proving no other, the Pandit reported aa fol* 
\oWa: — The engagement is void by the Hindu law^ the 
c<msideration being a cormpt one. If one, sned for a 
debt^ disputes it, but it is proved against him, he most not 
only pay the demand, but^ for falsely deii3Fing it, he is 
liable to be fined in a sum equal to the amount On die 
other hand, if the Plaintiff fails, he is Sable in double the 
amount, for his false ckhn. 

Remarks, 
'' The Hinduiaw allows a corrupt payment to be re- 
" covered, on proof of the corrupt consideration. Ja- 
" gannatha's Digest, b. ii. ch. 4. Ix. For the law im- 
" posing a penalty on the party that is cast. See Id.b. i. 
**ch. 6cclxxvi." C. 

" Falsely denying," and " failing in proof," are terms 
admitting of great latitude of interpretation. Construing 
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the words of the Pandit literally, it would appear he 
thought an equal sum should be taken from the Defend- 
ant, and double from the Plaintiff, on their respectively 
failing in their suit, or defence ; but this is not the law. 
The law is, that these are the highest rates of fine, that 
are in any case to be imposed ; to be mitigated, or relin- 
quished altogether, as the king, in his discretion, may 
judge of the conduct of the parties. Menu says, '^ a small 
fine'^ only shall be taken from the Defendant ; and cer- 
tainly, the moral guilt of resisting a just claim, can never 
be so great as that of pursuing a false one. Other autho- 
rities ordain other rates for both. E. 
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ZILLA OF BELLARI. 

July 1, 1807. 

Timmarah, v. Veneapah. 

Upon the trial of .this Action, a certain sum has been 
awarded to the Plaintiff, which the Defendant is in- 
capable of paying ; but the Defendant's son has a shop in 
Bellari, where he carries on business, and no division of 
property having taken place between the father and son, 
does the Shaster authorize the son's being called upon 
for the sum in question? 

jinswer. 

For a debt incurred on account of the family, the head 
of it shall be held responsible ; but, should a father con- 
tract one for the purchase of spirituous liquors, or de- 
bauchery, or other improper objects, it is not obligatory 
on the son ; nor shall a son be called upon to pay his 
father's debts, till he have attained his legal age. Sub- 
ject to these considerations, it appearing in the case 
referred, that the Defendant's son is on the spot, and the 
father insolvent,, the son ought to pay the sum in ques- 
tion. 

(Signed) Rungachary, PandiL 

6th July, 1807. 

Remarks. 
See Yajnyawalcya, cited by Jagannatha, b. i. v. 170, 
and the Commentary. 
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It is not expressly said that the debt shall be paid by 
the SOD, in the lifetime of his father, who is insolvent. 
It is however declared, that he shall pay the debt of a 
father, who is oppressed by calamity, such as incurable 
disease, &c. ; and that even though no patrimony come 
into his hands. But, according to the remark of Sir 
William Jones, the obligation is moral and religious, not 
civil. See note to 1 Dig. p. 266. C. 
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ZILLA OF BELLARI. 
December 8, 1807. 

Pamdhortee Vencata Row, v. Shekh Munktoom. 

The Plaintiff in this cause, during the absence, and 
without the knowledge of Defendant, got a bond exe- 
cuted in hi9 favour, purporting to be the obligation of the 
Defendant, and the Defendant's mother; but subscribed hj 
the mother alone. This being the case, is the Defendant 
responsible for the amount? 



Answer. 
According to Kartyancha, " when a man leaves his 
'' home, and a debt for the good of the family is con*- 
'* tracted, whether by his slave, his mother, his wife, or 
" his scholars, the head of such family must pay the debt; 
*' and if he is absent, his son must discharge it." In 
the case before us, if the Plaintiff got the Defendant's 
mother to write a bond in his favour in her own name 
and that of her son, without informing the Defendant 
thereof, it is not a good bond ; yet, if the mother con- 
tracts a debt to defray the family expenses, the son must 
pay it; but if it was contracted on her own account, she 
must pay it herself. 

(Signed) Rungacharv, Pandit. 
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Remark » 
Unless there is positive proof that the debt was con- 
tracted for the support of the family, destitute of all other 
means of subsistence, the son would not be liable in this 
case. ]&. 



See the principle stated in Jagannatha's Digest^ book i. 
testa cl^QCzix. Qxci. cxcii. cxciii. and clxzxi. 
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ZILLA OF COMBACONUM. 

Feb. 26, 1807. 

The Plaintiff lent five hundred gold chuckrums to one 
Chinnapan, the son of the Defendant, who thereupon gave 
him a writing for the money in the name of his father ; 
and Chinnapan being since dead, is the debt recoverable 
against the Defendant, the father? 

Answer. 
There being no proof that the writing was given by 
the authority of the father, or for the support of his 
family, it cannot be enforced against him. 

Remarks. 

^'See Nareda, cited by Jagannatha, Dig. b. i. text 
•* cxciv." C. 

'' Certainly not." E. 
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ZILLA OF COMBACONUM. 

May 3, 1808. 

Upon a judgment for the Plaintiff, and an order to sell 
the lands of the Defendant in' satisifaction, a third party 
intervening, alleges the land to be in mortgage to him, 
for money borrowed, of which proof is adduced. Is the 
land, under these circumstances, liable to be sold in 
satisfaction of the judgment, subject to what is due on 
the mortgage? 

Answer. 
It may be so sold, for the proposed purposes. 

Remarks. 
*' Certainly it may be sold, subject to the mortgage. 
" See Jagannatha, on a passage cited in the Dig. b. ii. 
" ch. iv. 28." C. 

" This species of assignment of land is in very frequent 
^' practice, where proprietary right in land exists, and is 
*' commonly called Bhogyam, * that which is to be en- 
" ^Jojfed.' The holder of land in Bhogyam tenure is, in 
" every thing but name, the owner; he cultivates, pays 
'^ the land-tax, and all other dues, and enjoys the whole 
*' produce; and he may also, if there be no special agree- 
" ment to the contrary, dispose of his interest in it. The 

2 H 
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^' original proprietor retaining solely a right of redemptioOt 
*^ (never abateable,) it is this latter right only that is sale- 
** able, to answer any other demand upon him. In the 
'* province of Malabar, whole districts are thus hypo- 
** thecated, the Jummum right, or superiority, is con- 
<< standy transferred, without in the least aflfecting the 
'' occupancy of the land, or the rights of the occupier." 

E. 
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ZILLA OF CHINGLEPUT. 

July 10, 1807. 

m 

Kesavummall, v. Sreenivasiangar. 

On examination of the accompanying petition and de- 
positions, &c. it is referred to the Pandit to say, whether 
the Plaintiff's suit be maintainable for the land mortgaged 
to him, or for the money lent? 

Answer, 
The term stipulated for payment having expired, and 
the money not paid, the land having been assigned for 
enjoyment, the Plaintiff can sue only for the land, not for 
the money borrowed upon it. 

(Signed) 
Teroomaly Kistnama Chariar, Pandit. 

Remarks. 
There is nothing directiy in point — If a sale were in 
the contemplation of the parties, it is become absolute, 
and no suit caa be brought for the money. If the usu- 
fruct were accepted in lieu of interest, the creditor could 
not come upon the debtor for the insufficiency of the 
pledge. But if the pledge were merely security for the 
debt, surely the creditor may claim his money. C. 

Lands held in Bhoagyam^ under agreement with the 
proprietor that they shall pass in full proprietary to the 
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holder, in case certain conditions are not performed, 
pass accordingly, on failure in the performance of those 
conditions. Money cannot be recovered, because the pay- 
ment of money is not stipulated. E. 



I 
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ZILLA OF CHINGLEPUT. 

August 20, 1803. 

Above thirty years ago, the owner of a garden mort^ 
gaged it for forty pagodas, agreeing that the lender 
should have the use of it, in lieu of interest ; but without 
delivering the garden accordingly. Is the money, which 
remains due, still recoverable? 

Amwer. 
The money borrowed, with the interest due upon it, is 
recoverable. If the debtor be unable to pay, the mort- 
gaged property must be sold, and what is due discharged 
out of the proceeds. 

Remarks. 
The default of the debtor, in not delivering the pledge, 
certainly did not exonerate him from the debt But the 
lapse of time might have been taken advantage of against 
the creditor, who should have sued for the possession of 
the pledge which was withheld (Vrihaspati; cited by Jagan- 
natha, b. L cxxvi.) within twenty years. (Yajnyawalaya, 
ibid, cxiii.) For, although pledges are excepted from the 
rule of limitation, the exception must be understood to 
relate to such as are in the hands of the pledgee. C. 

To the same effect, by E. 
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ZILLA OF COMBACONUM. 
April 2, 1811. 

If lands are pledged as Adhi or Bandhaca, (two 
ferent forms of security i) with a conditioDi that if the 
money borrowed be not paid at the time agreed, the mort* 
gagee shall enjoy them, upon the condition being broken, 
can the mortgagor redeem his land, by payment of the 
money after the time? 

Answer. 
If the land remained in possession of the moi^^^agori 
he may; — otherwise, if the mortgagee had been let iato 
possession. 

Remarks. 
There is not any passage of law expressly in point, re^ 
garding the distinction taken in the answer. It is as- 
sumed, seemingly, from passages, which inculcate like ne-* 
cessity of possession of a pledge. (Jagannatha, Dig. 
b. 1 . cxxv. cxxvi.) If the creditor have possession of the 
pledge, ox a lien on rt, he should proceed in the manner 
indicated by passages of Yajnyawalcya, &c. (Jagannatha, 
b. 1 . cxxiii.) In jpLD case can the pledge be forfeited with- 
out that formality, or a time allowed to the debtor, (ibid, 
cxv. cxvi.) which implies notice to him. If he have not 
possession, he of course could not foreclose, without no-* 
tice and application to a tribunal. C. 
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ZILLA OF CHINGLEPUT. 

Jan. 16, 1806. 

'the Pla&Httf s^s dti an ingtruineitt purporting to bfe a 
mor^ge for money borrowed ; but the mortgagee likever 
having had possession, is it valid as a mortgage deed ? 

Answer. 
The deed (referring to it) purporting that Veneata^a 
Pillay and Teroovergada Pillay had mortgaged the ground 
in question, and borrowed one hundred and eight pagodas, 
on condition that the money should be paid within a time 
that is past, and, if not, that then the lender should be at 
liberty to sell the land ; the lender never having had pos- 
session of it under the deed, in any manner, or part, the 
deed has no validity as a mortgage deed. 

(Signed) 
Teroomaly Kistnama Chariar, Pandit. 

Remarks. 
This is founded on passages which inculcate the neces- 
sity of possession, to ensure the validity of a pledge or 
mortgage. See Jagannatha, b. 1. cxxv. cxxvi. It is of 
course not applicable to a sort of mortgage much in use in 
Hindustan, termed Drishta handhaca^ where the pledge is 
assigned to the creditor as a security, without possession, 
or intention of possession, till the stipulated time arrive. 

C. 
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Yajnyaw^lcya says, ^' In the acquisition , where there is 
" not any assignment, there is no validity.'' But the least 
would do : — ^fbr example, if the mortgage deed had be^i 
drawn up in the house mortgaged, both parties being 
present, acttuil enjoyment, (possession,) or^ if the key 
had been delivered to the mortgagee, virtual possession 
might be inferred. K 
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ZILLA OF CHINGLEPUT. 
Jan. 15, 1811. 

The land of the Defendant being under sequestration 
for a debty it appears that it is under mortgage to another 
for money borrowed, but not yet payable. Can the 

* 

sequestration. be enforced? 

■ 

Answer. 
It having been agreed that the mortgagor should remain 
in possession, till default of payment, the house cannot 
be sold under the sequestration, till the mortgagee be 
discharged. 

< 

(Signed) Alega Sinjara Charier, Pandit. 

Remarks. 
This mortgage is of the description called in Hindustan 
Drishta bandhaca. Being prior to the sequestration, it 
must be satisfied, before any part of the mortgaged pro- 
perty is applied to the liquidation of another debt. 

C. 

To the same effect, by E. 
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ZILLA OF VERDACHELLUM. 

Jan. 30, 1807. 

Narrain, v. Soonia Moodiliar. 

The father of the Plaintiff faaTing, near thirty yeats 
agOy l^nt money upon mortgage, is a suit for its recoreiy 
now maintainable ? 



Anstoer. 

1. When money has been borrowed on mortgage, 
without any period specrfied for redemption by payment, 
it may be sqed for at any time. 

2. Where a time is limited, but not kept, aixd t&e thing 
mor^ged has, in default of payment, been expressly 
substituted,* a suit is not maintainable for the money, afler 
fourteen days from the day of payment. 

3. If the agreement be, that the lender should enjoy 
the profits of the thing mortgs^ed, in lien of interest,-^in 
such case, a right to recover continues as Idng as the 
money remains unpaid. 

(Signed) Srkenewasa Charloo. 

Remarks. 

1. This is applicable, where the profits are not ac- 
cepted in lieu of interest. 

2. That is, if the creditor have foreclosed the mortgage, 
and taken the property in discharge of the debt, (Jagan- 
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natha, Dig. b. 1. cxvi.) he cannot afterwards come upon 
themortg^. 

3. No suit can be maintained to enforce pajrment 
before the mortgagor is disposed to redeem his pledge. 
The creditor has accepted of the profits in lieu of interest, 
until the owner's convenience. C. - 
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ZILLA OF COMBACONUM. 

May 20, 1808. 

% 

Upon a note for a sum borrowed, payable at a cer- 
tain day, is the lender bound to receive it, if tendered to 
him by the borrower before the day ? 



He is not. 

Remarks. 
This is obviously right, though the Hindu law is silent 
on the point. C. 

The Hindu law of contract being founded entirely on 
reason, and not on special ordinance, or national usage, 
the only observation of which the opinions ranging under 
this title are susceptible, is a general one ; viz. that when 
they contradict common sense, they must be wrong. To 
this, I am aware of but one exception, namely, the assign- 
ment of rates of interest, increasing' in the inverse order 
of the castes ; a practice, though expressly ordained by 
the law, now seldom observed. E. 



) 
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ZILLA OF BELLARI. 

June 8, 1807. 
Timmanah, v. Veneapah. 

The Defendant, soo^e years ago, executed a writing to 
the father of the Plaintiff, binding himself to the pajrment 
of one hundred pagodas, borrowed with interest at twelve 
per cent; and now the interest, exceeding the principal, 
to what extent is he liable? 



jinstver. 
According to Menu, when the debtor, from the long 
standing of the debt, is unable to pay both principal and 
interest, he is compellable to pay the interest only, and 
to give a fresh engagement for the principal. If, in such 
a case, the interest equals the principal, the debt is to be 
liquidated by pajonent of one-fourth. 

(Signed) Rungachary, Pandit. 



RefnarAs. 
See Menu, ch. viii. v. 154. The principal can only 
be doubled. See Harita, cited by Jagannatha, Dig. 
b. 1. lix. &c. The authority for reducing the accu- 
mulated debt in such case to a fourth part, has not been 
fbund. C. 
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Menu is wrongly interpreted ; and, firom what Shaster 
the late of the latter part of the opinion is taken» it 
would be vain to inquire. The Plaintiff was entitled to 
recover the full wuttjmA oUhe debt, and interest not ex- 
cecdii^ that amount. E. 
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ZILLA OF CHINGLEPUT. 

Oct. 26, 1802. 
S. Ramanjummalljt;. Permall Naikin. 

The Defendant became security to the Plaintiff for a 
sum of money borrowed by one Aude Naikin deceased, 
payable on demand. No demand was ever made on 
Aude Naikin during his life. Is the money recoverable 
of the surety? 

Answer. 
It is not, unless he have property in his hands belong- 
ing to the estate of Aude Naikin. 

(Signed) T. Kistnama Chariar. 

Remarks. 
The decease of the debtor does not exonerate the surety, 
unless indeed he was merely surety for appearance; 
which does not seem to have been the case in the present 
instance. C. 

K he have money belonging to the estate, he becomes 
liable, not as surety, but as receiver of the property ; vie 
tha gruhah, E. 
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BOMBAY. 

May 27, 1811. 

If money be borrowed by one on the security of an- 
oUier, and the borrower residing out of the jurisdiction, 
the surety dies, can the debt be recovered against the son 
of the surety? 

Answer. 
The son of a surety for the appearance of another, is 
not liable for his father's undertaking ; but the son of a 
' surety for the debt must pay it, in default of the bor- 
rower ; with this distinction, that the father is liable for 
interest, the son for the principal only. 

(Signed) VisTRUt Pandoorung. 

« 

Remarks. 
See Jagannatha's Digest, b. 1. cxliv. and clxii — 
civiii. C. 



This is the law. £. 
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ZILLA OF BELLARI. 

Nov. 17, 1807. 
Samy Kesogee v. Gooty Curnum Appiah. 

In 1798y the Defendant's father executed a writing for 
fifty rupees, payable in a month, and lived till 1802, with- 
out any demand having been made upon him for payment 
The son^ on this ground, Tesists the demand now made. 

Answer. 
The father who borrowed the money being dead, the 
son should pay it; a father's desire for a son being, among 
other considerations, with a view to his discharging his 
4ebts. Having been contracted within ten years, it is 
payable by him in the present instance. 

Remarks* 
Certainly ten years is the shortest limit of action 
known to the Hindu law. See Yajnyawalcya, cited by 
Jagannatha, b. i. 113. C. 

To the same effect by E. 
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BOMBAY. 

An acknowledgment of a debt in writing having been 
attested by one witness only, and the debtor denying his 
signature, can it be proved by the only attesting witness ? 

Answer. 
If both parties have consented to abide by the evidence 
of one witness only, he may be received ; but should 
either party object, his single testimony is inadmissible. 

Remarks. 
Yajnyawalcya authorizes the admission of a single 
witness, by consent of both parties. (Book ii. ch. iv. v. 5.) 
But Menu and Vyasa authorize it without this restriction. 
See Menu, ch. viii. v. 77. Vyasa's words are, "a witness, 
'^ who is unimpeachable as to hb conduct, and acquainted 
'' with his duties, and whose speech is conformable with 
*' facts, shall be sufEcient, though single, especially in the 
" case of violent crimes.'* The author of the Vtrametrth 
daya cites that passage in proof of the position, that '^ one 
'^ who is recognized by the king and the caste, as a just 
<< and sensible man, may be singly a witness.'' C. 

The best procurable evidence is, at the discretion of 
the judge, in all cases admissible. The consent of the 
parties gives it no additional validity. The admission of 
a single witness by consent, where the law without it 
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quires a plurality, applies to cases where doubts are to be 
cleared, not facts to be ascertained. As, where it is 
doubted whether the custom of Stri-bhaga exists in a 
certain caste ; — a single instance cannot establish a cus- 
tom ; it requires many witnesses to prove it : many, per- 
haps, cannot be adduced ; but there is a single person 
who bf^ppens to be well acquainted with the customs of 
the caste ; he may be admitted, not to prove the custom — 
to that he is incompetent — but to clear the doubt. This, 
however, does not in any way apply to the case of a single 
attesting witness. If his credit be good, a single witness 
is as competent as twenty, to prove the fact of the instru- 
ment in question having been given by the Defendant. 
Three witnesses are mentioned in some texts as being 
proper, not necessary ; and even the propriety is by soxae 
confined to cases where the contract is verbal, not 
written. E. 
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ZILLA OF VERDACHELLUM. 

January 6, 1809. 

P. Chedumbra PQlay, t;. Conda Pillay. 

The parties are cousins, between whom no division 
has taken place, Cooteya Pillay, the fratemial nephew 
of the Plaintiff, himself entitled to a share of the property 
in dispute, being called as a witness on^he part of the 
Plaintiff, is he competent ? 

Answer. 
Cooteya Pillay, being himself a parcener, is not ex- 
aminable as a witness on the part of the Plaintiff. ' 

Remarks. 
Those must not be admitted who have an interest in 
the matter. See Menu, ch. viii. v. 64. C. 

The law says, and the authorities are many, that, in 
cases of partition, the evidence of kinsmen is not only ad- 
missible, but preferable. In all cases, however, evidence 
must be regulated by xliscretion ; and, notwithstanding, 
therefore, the preference given by the law to kinsmen, in 
cases of partition, the judge ought to reject doubtfiil, cor- 
rupt, or manifestly partial evidence. But, in the present 
case, putting the two first out of consideration, what cause 
was there to fear, that the circumstance of Cooteya Pillay 
being a parcener, would induce him to give partial evi- 
dence in favour of the Plaintiff? The contrary is the na- 
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tural inference ; for there is ground to fear that he might 
be induced to give partial evidence against him, from mo- 
tives of personal interest ; for, if the Plaintiff be admitted 
to a share of the estate, Cooteya's must be proportionably 
reduced. Neither in law, therefore, nor reason, are there 
any grounds for rejecting his evidence. E. 
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ZILLA OF VERDACHELLUM- 
C. Sashiah, v. P. Veneata Soobyah. 

Veneata Lachemy Honmall; a witness on the part of 
the Defendant, (a Brahminy woman,) haying lost her hus- 
band about a year ago, has since got her head shaved ; 
upon which it is objected, that she cannot appear before 
the Court. — Qu. Is this so ? 

Answer. 
According to the custom of the country, the woman in 
question cannot appear before the Court to give evidence. 

Refnark, 
The appearance of the woman, under the circum- 
stances stated, would not, according to the custom of the 
country, be decent. But why not depute an agent to 
examine her, as allowed in such cases by the regulations ? 

R 



CHAP, XIII. 471 



ZILLA OF BELLARL 
^ April?, 1810. 

Gheriuppah, v. Sasachallum. 

To the Pandit. 
The point at issue in this case being involved in great 
obBcurity, you are directed to say whether, in such a case, 
the Shaster authorizes the judge to administer an oath to 
the parties for the discovery of the fact ; and what is the 
most solemn form of adofiinistering it to these parties, 
who are of the goldsmith caste. 

Answer. 
The judge has a discretion in such a case ; and the 
goldsmiths being descended from Visvakurmay oadis must 
be administered to them in the presence of the goddess 
Call. They are taken by them fasting, having a red 
icloth, wetted, thrown over them, with a vermilioik mark 
on their forehead, and a wreath of flowers round ihebt 
necks : at the same time exting^ishibg the light, which 
is kept burning in the Pagoda. 

(Signed) Rungachart, Pandit. 

Remarks. 

The answer seems to allow too great a latitude for 

administering an oath to a party, which, in fact, is ordeal. 

Catyayana says, " Supernatural proof is not required, if 

*' witnesses be forthcoming ; nor shall trial by ordeal, nor 
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" by oral evidence take place, in cases where written docu- 
" ments exist. But, when the evidence of witnesses is 
" equally balanced, let thfe truth be cleared by (oath or) 
" ordeal." — Vyasa also declares, ** Ordeal, though nd- 
'^ ministered in due form, may contradict the truth 
^' through the power of charms, incantations, and drugs : 
** not so an honest witness." 

The author of the Virafnetradaga^ following the Mi- 
tacshara, observes, that ** Oaths, as ascertaining the fact 
*^ only upon failure of human means of proof, fidl within 
" the definition of ordeal ; but are discriminated, because 
" the instantaneous ascertainment of the truth constituts^ 
*' ordeal; whereas oaths are the means of discovering it 
'' by an event subsequent." — Nareda (i. v. 103,) autho- 
rizes this recourse, only in default of all other means 
of determining the fact. ^^ If presumptive evidence be 
*^ insufficient, let the judge make the accused undergo 
*^ an oath administered on fire, or on water, or on the 
<< merits of good actions, or in some other mode, accord- 
** ing to the value in dispute, the time,. or season, and the 
'' strength of the party." See also a material passage o{ 
Menu, ch. viii. v. 109. C. 

. Oaths may no doubt be legally administered to either 
party in a suit, but not to both, as the Judge's reference 
seems to imply. The opinion is correct. E. 
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ZILLA OF VERDACHELLUM. 

January 23, 1807. 

Of the three sons of the deceased, the two younger 
who were absent from home/at his death, returning a few 
years after, and demanding a division of the estate, the 
elder denies being in possession of any ; upon which this 
suit is instituted. — ^What evidence, according to the 

Hindu law, is required to prove the estate of the deceased 

• > 

to be in the hands of the elder brother? 

Answer, 
In the thirteenth division of the Smriti Chandrica, called 
Daya bhagum^ it is held that when a concealment, such 
as is implied in the case, exists, the test of a solemn oath 
from ' the party is to be resorted to,' by means of holy 
water, called cosha. 

Remarks. 
The passage to which reference is here made, contains 
a quotation from Catyay ana,. which occurs in Jaganna- 
tha's Digest, (book v. ver. 374.) and a correspondent text 
of Vrihaspati. .C. 

The administration of an oath would be proper, but 
whether it ought to be the coshay or the visha pramanamy 
or any other, it may be questioned if the Pandit referred 
to was competent to determine. E. 
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ZILLA OF VERDACHELLUM. 

June 18, 1807. 
Tondavaroyall, v. VeneatanamiaB. 

The Plaintiff, alleging that he had deposited his 
paddy (rice) in the faoilse of Patchia Gounden, and that 
the Defendant had taken and disposed of it, produces 
Patchia Gounden as a witness. It is objected, that Pat- 
chia Gounden has been at variance with the Defendant 
for these fourteen years, having filed no fewer than four 
plaints in this Court against him. It is objected to the 
production by him of anotiier witness, named Santa Pil- 
lay, that he was removed from his situation of accountant, 
upon the Defendant discovering to the Honourable 
Company his fraudulent conduct toward them ; and, of 
course, that he must be prejudiced. And to a third, 
named Tondavaroy Moodely, both partiality and preju- 
dice are objected. It is referred to you, the Pandit, to 
say, how far such witnesses are admissible. 

Answer, 
The seizure and disposal of the paddy having been by 
force, if the witnesses in question are the only ones to be 
had^ their evidence may be taken, otherwise they are in- 
admissible. 

(Signed) 
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Remarks. 
A professed enemy is no witness. Nareda, 1. 5. 39. 
Menu, ch. viii. 64. No more is a known offender^ ibid. 
According to Catyayana, they who subsist by the earnings 
of the party, or perform service for him, or are his kins- 
men, or his intimate friends, or partisans, are not in 
general admissible as witnesses in his cause. Neverthe 
less, it is laid down by Menu, (ch. viii. v. 72.) that, in 
cases of violence, the judge must not examine too strictly 
the competence of witnesses. C. 
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